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BILL TEXT:

STATE OF NEW YORK
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January 12, 2005

Introduced by M of A KOON -- read once and referred to the Conmittee

on Codes

AN ACT to anend the civil practice law and rules, in relation to prohib-
iting recovery in tort in favor of those injured while driving drunk
or commtting a felony; and to repeal section 1413 of such |aw rel at-

ing thereto

The People of the State of New York, represented in Senate and Assem

bly, do enact as foll ows:

REPEALED and a new section 1413 is added to read as foll ows:

Section 1. Section 1413 of the civil practice law and rules is

8§ 1413. Applicability. Notw thstandi ng any other provision of |aw

action in tort may be brought by any person, or by the heirs or

sentatives of any person, for the recovery of danages for injuries

death resulting in whole or in part fromthat person's driving while

intoxicated, as defined in subdivision two or three of section

hundred ninety-two of the vehicle and traffic law, or driving while his

or her ability is inpaired by drugs, as defined in subdivision four

section el even hundred ninety-two of the vehicle and traffic | aw
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§ 2. This act shall take effect immediately.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets

[-] is old law to be omtted.
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PURPOSE OR GENERAL | DEA OF BILL: To prohibit recovery in tort in
favor of those injured while driving drunk or committing a felony.

SUMVARY OF SPECIFIC PROVI SIONS: Section 1 repeals section 1413 of the
civil practive law and rules and a new section 1413 is added to prohibit
action in tort that may be brought by any person, or by the heirs or
representatives of any person, for the recovery of damages for injuries
or death resulting in whole or in part fromthat person's driving while
i ntoxicated or driving while ability is inpaired, as defined by

provi sions of the Vehicle and Traffic Law.

Sets the effective date.

JUSTI FI CATI ON:  The carnage that drunk driving has caused on our road-
ways has been well docunented. The mayhem such conduct causes in terms
of injuries and insurance | osses is staggering. Every branch of govern-
nent, at both the Federal and State |evel, has advocated against this
totally preventable horror and have taken steps to increase the punish-
nent and reduce the societal tolerance for drunk driving. That overrid-
ing principle guides this bill

This bill would overturn the determination of the New York Court of
Appeal s in

ALAM V. VOLKSWAGEN OF AMERI CA, INC., 97 N.Y.2d 281(2002),

clarify the rule previously established by that Court in

BARKER V.

KALLASH, 63 N.Y.2d 19 (1984), and

MANNI NG V. BROWN, 72 N.Y.2d 972

(1988), and reenphasize this State's abhorrence of and its unw | lingness
to accept the horrors perpetrated by those who drive while intoxicated.
In

BARKER, the Court held that, notw thstanding the "conparative

negli gence"” rule (CPLR 1411), one who conmits a serious violation of |aw
(there, an infant stuffing gunpowder fromfirecrackers into a pipe)
cannot sue anyone (there, the gunpowder supplier) to recover for inju-
ries sustained as a result of that crimnal conduct. In

MANNI NG, the

Court applied that rule to prevent a teenager who participated i n what
the Court viewed as the serious crininal offense of "joyriding" from
suing her friend, whose negligent driving actually caused the accident.
Nevert hel ess, in

ALAM , the Court permitted the famly of a drunk

driver (driving with a blood al cohol |evel tw ce that necessary to
convict for driving while intoxicated) to sue the manufacturer of the
aut onobil e he was driving for alleged defects that supposedly "enhanced"
the drunk driver's injuries, notw thstanding that the one-vehicle acci-
dent itself was caused entirely by the drunk driver.

Drunk driving is certainly a serious crimnal act, and this |egislation
woul d prevent drunk drivers (or their heirs or representatives) from
using the courts of New York to seek recovery in damages for injuries
caused by their actions. The bill requires that the drunk driving be a
cause, at least in part, of the accident; however, where that is so, the
drunk driver is barred from suing those who m ght al so have been in part
a cause of the injury.

Manuf acturers (and the State) are anply deterred from defectively
designing their products by the potential for suit by those using the
product in a reasonably appropriate manner. Indeed, had there been a
passenger in the Alam vehicle, he or she would be permtted to sue,
with conparative fault governing the outcone. The need for deterrence
provi des no reason for allow ng drunk drivers to use our courtroons to
seek recovery for injuries which they caused.

Furthernore, with increased penalties and stricter provisions regulating
the rights of drunk drivers to receive financial settlenents, this

| egi slation continues to stress the inportance of the seriousness of
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drunk driving.

PRI OR LEGQ SLATI VE HI STORY

2003-04: A. 9625/ S. 4002

FI SCAL | MPLI CATI ONS:  None.

EFFECTI VE DATE: This act shall take effect immediately.
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