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BILL TEXT:

STATE OF NEW YORK

1181

2005- 2006 Regul ar Sessi ons

| N ASSEMBLY

January 18, 2005

Introduced by M of A MORELLE, SCH MM NGER, CYMBROW TZ -- Milti - Spon-
sored by -- M of A CHRI STENSEN, DESTITO, LAVELLE, MAGEE -- read
once and referred to the Commttee on Labor

AN ACT to anend the labor law, in relation to the use of scaffolding and
other devices for wuse by enployees; to anend the civil practice | aw
and rules, in relation to making technical corrections thereto; and to
repeal section 241-a of the labor law and subdivision 8 of section
1602 of the civil practice law and rules relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as follows:

1 Section 1. Section 240 of the labor law, the section heading and
2 subdivision 2 as amended by chapter 683 of the laws of 1947 and subdi vi -
3 sion 1 as anended by chapter 241 of the laws of 1981, is anended to read
4 as foll ows:
5 § 240. Scaffolding and other devices for use of enployees. 1. A
6 contractors and owners and their agents, except owners of one and two-
7 famly dwellings who contract for but do not direct or control the work,
8 in the erection, denolition, repairing, altering, painting, cleaning or
9 pointing of a building or structure shall furnish or erect, or cause to
10 be furnished or erected devices or equipnent for the perfornmance of such
11 labor, such as scaffolding, hoists, stays, |adders, slings, hangers,
12 bl ocks, pulleys, braces, irons, and ropes, [ ard—sther—-dev-cos—whi-ch|
13 where such devices or equipnent are necessary to give reasonable and
14 adequate protection and safety to a person so enployed. Were such
15 devices or equipnent are furnished or erected, the devices or equi pnent
16 shall be so constructed, placed and operated as to [ g—e—p+epe+r]| provide
17 reasonabl e and adequate protection and safety to a person so enpl oyed.
18 No liability pursuant to this subdivision for the failure to provide
19 protection to a person so enployed shall be inposed on professiona
20 engineers as provided for in article one hundred forty-five of the
21 education law, architects as provided for in article one hundred forty-

EXPLANATI ON--Matter in jtalics (underscored) is new, matter in brackets
[-] is old law to be omitted.
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1 seven of such law or | andscape architects as provided for in article one
2 hundred forty-eight of such | aw who do not direct or control the work
3 for activities other than planning and design. This exception shall not
4 dimnish or extinguish any liability of professional engineers or archi-
5 tects or |landscape architects arising under the common | aw or any ot her
6 provision of |aw.
7 .
8
9
10
11 havg 2o ocof Df‘\ll rail of sui t oahl o nmataori ol prnpnrl‘\ll :\ff:\nhnrl’ P'\r\li'nﬂl
12
13
14
15
16
17 ing frnmthn ha 1 A ng VIS RT3 BT~
18 3?——A+L—eea##eLd%ﬁg—shaLL—be—se—eeHs%Fue%ed—a9—%e—bea#—#eu#—%%#es——%he
19 eyl e s clesoncer Siep—gi—loecos ;

20 ih—use] Conpliance with applicable provisions of the federal Cbcupa-
21 tional Safety and Health Act and Part 23 of the New York Codes, Rules
22 and Requlations, as anended, shall be prinma facie proof of conpliance
23 with subdivision one of this section

24 3. Nothing in this section shall be deened to relieve a person injured
25 in the erection, denolition, repairing, altering, painting, cleaning or
26 pointing of a building or structure fromthe consequences of his or her
27 cul pable conduct in accordance with section fourteen hundred eleven of
28 the civil practice |law and rul es.

29 § 2. Section 241 of the labor |aw, as added by chapter 1108 of the
30 laws of 1969, the opening paragraph as amended by chapter 670 of the
31 laws of 1980, subdivisions 6, 7 and 8 as amended and subdi vi sion 10 as
32 added by chapter 520 of the laws of 1989, subdivision 9 as added by
33 chapter 241 of the laws of 1981, is anmended to read as foll ows:

34 8§ 241. Construction, excavation and denolition work. 1. Al contrac-
35 tors and owners and their agents, except owners of one and two-famly
36 dwellings who contract for but do not direct or control the work, when
37 constructing or denolishing buildings or doing any excavating in

38 connection therewi th, shall [senpLy—mk+h—+he—Le##em#ng—;equ+&enen;s—

39 1 Lf thg flaonarec arag t+ 0 hg arechaod haotvwggn thg hgane + hgr gnf tha
T T

48 Y| Lf thg floar hgane arg of 1 ron or ot oggl tha gntirg tiagr of 1 raon Ar
T T

51 nrongr caonctructiaoan af thg 1 raon ar ot ggl nrle for raoicino or Lovgri na
B B T ) I
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a-aRged—operat-ad—and—econdusted] construct, shore, equip, guard,

arrange, operate and conduct such work so as to provide reasonable and

adequate protection and safety to the persons enployed therein or
awful ly frequenting such places. The conmi ssioner nmay make rules to
carry into effect the provisions of this subdivision, and the owners and
contractors and their agents for such work, except owners of one and
two-famly dwellings who contract for but do not direct or control the
wor k, shall comply therewth.

[

wit h and thg ouwngre ond caontractarc and t+hagl r a0antc
1 3

8~] 2. Conpliance with applicable provisions of the federal GOccupa-

tional Safety and Health Act and Part 23 of the New York Codes, Rules
and Requl ations, as anended, shall be prina facie proof of conpliance
with subdivision one of this section.

3. Nothing in this section shall be deened to relieve a person injured
in the construction, denmolition or excavation of a building or structure
from the consequences of his or her cul pable conduct in accordance with
section fourteen hundred el even of the civil practice |aw and rul es.

4. The comm ssioner, as deenmed necessary, shall ©promulgate rules
designed for the purpose of providing for the reasonabl e and adequate
protection and safety of persons passing by all areas, buildings or

structures in which construction, excavation or denolition work is being
performed, and the owners and contractors and their agents for such
wor k, except owners of one and two-fanmily dwellings who contract for but
do not direct or control the work, shall conply therewith. The
provisions of this subdivision shall not apply to cities having a popu-
lation of one million or nore.

[9—] 5. No liability for the non-conpliance with any of the
provisions of this section shall be inmposed on professional engineers as
provided for in article one hundred forty-five of the education |aw,
architects as provided for in article one hundred forty-seven of such
law or |landscape architects as provided for in article one hundred
forty-eight of such |law who do not direct or control the work for activ-
ities other than planning and design. This exception shall not dininish
or extinguish any liability of professional engineers, architects or
| andscape architects arising under the common | aw or any other provision
of |aw.

[46—] 6. Prior to advertising for bids or contracting for or comenc-
ing work on any denolition work on buildings covered under this section
except agricultural buildings as defined in regulations promrulgated by
the comm ssioner and except buildings the construction of which was
begun on or after January first, nineteen hundred seventy-four, al
owners and their agents, except owners of one and two-famly dwellings
who contract for but do not direct or control the work, shall conduct or
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1 cause to be conducted a survey to deterni ne whether or not the building
2 to be denolished contains asbestos or asbestos material as defined in
3 section nine hundred one of this chapter. Such surveys shall be
4 conducted in conformance with rules and regul ati ons promul gated by the
5 conm ssioner. Information derived fromsuch survey shall be immediately
6 transmitted to the commissioner and to the |local governnental entity
7 charged with issuing a permt for such denolition under applicable state
8 or local laws or, if no such permt is required, to the town or city
9 clerk. If such survey finds that a building to be denolished contains
10 ashestos or asbestos material as defined by section nine hundred one of
11 [thke] this chapter, no bids shall be advertised nor contracts awarded
12 nor denolition work conmenced by any owner or agent prior to conpletion
13 of an ashbestos remediation contract performed by a |licensed asbestos
14 contractor as defined by section nine hundred one of this chapter.
15 § 3. Section 241-a of the |abor |aw is REPEALED
16 § 4. Subdivision 8 of section 1602 of the civil practice |aw and rul es
17 is REPEALED
18 8§ 5. The openi ng paragraph of subdivision 3 of section 30 of the |abor
19 law, as added by chapter 162 of the laws of 1993, is anended to read as
20 foll ows:
21 Except for variations concerning provisions, rules, codes, orders or
22 any other matter affecting asbestos projects or safety and health stand-
23 ards for public employees, including but not Iimted to projects covered
24 by article thirty and section twenty-seven-a and subdivision [#er] six
25 of section two hundred forty-one of this chapter;
26 § 6. Section 1603 of the civil practice |law and rul es, as anmended by
27 chapter 635 of the laws of 1996, is anmended to read as foll ows:
28 § 1603. Burdens of proof. In any action or <claim for danages for
29 personal injury a party asserting that the limtations on liability set
30 forth in this article do not apply shall allege and prove by a prepon-
31 derance of the evidence that one or nore of the exenptions set forth in
32 subdivision one of section sixteen hundred one [e+—seetior—=ecixtoeh
33 hundred—twoe] applies. A party asserting limted liability pursuant to
34 this article shall have the burden of proving by a preponderance of the
35 evidence its equitable share of the total liability.
36 8§ 7. This act shall take effect immediately.

SPONSORSMEMO:

NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rulelll, Sec 1(e)

Bl LL NUVBER: Al1181

SPONSOR: Morel l e (M)

TITLE OF BILL: An act to anend the |labor law, in relation to the use

of scaffol ding and ot her devices for use by enployees; to anend the

civi

practice law and rules, in relation to naking technica

corrections thereto; and to repeal section 241-a of the |abor |aw and
subdi vi sion 8 of section 1602 of the civil practice law and rules rel at-
ing thereto

PURPCSE OR GENERAL | DEA OF BILL:

This bill would clarify the duties and obligations of contractors,

owners,

and enpl oyees regardi ng protection devices and equi pnent for
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constructi on workers.

SUWVARY OF SPECI FI C PROVI SI ONS

Subsection (1) of Section 240 of the Labor Law is anended to require
certain contractors and owners and their agents (1) to provide
constructi on workers devi ces and equi pnent of the type necessary to give
reasonabl e protection to workers enployed on the construction site; and
(2) when such devices and equi pment are provided, to construct, place,
and operate such devices and equi pnment as to provide reasonabl e
protection to those workers.

Former subsections 2 and 3 of Section 240 are repeal ed. Two new

provi sions are added. As anended, subsection (2) states that if a
contractor or owner conplies with applicable state and federal health
and safety regul ations, their conpliance shall be

PRI MA FACI E proof of

conpliance with subsection 1. As anended, subsection 3 conformnms section
240 with section 1411 of the G vil Practice Law and Rul es.

Section 241 is anended to conformw th Section 240 as anended.
Subsections 1-5 and 7 are effectively repeal ed. Subsection 6 becones
subsection 1; subsections 2 and 3, as anended, conformw th subsections
2 and 3 of section 240.

Section 241(a) is repeal ed.

Subdi vi si on 8 of Section 1602 of the CPLR, as enacted by Chapter 682 of
the Laws of 1986, is repeal ed.

JUSTI FI CATI ON:

These amendnents are necessary as a result of a Court of Appeals deci-
sion msinterpreting the clear legislative intent of Section 240. See

ZI MVER V. CHEMUNG COUNTY PERFORM NG ARTS, 65 N.Y. 2D 513 (L985); BLAND
V. MANOCERI AN, 66 N.Y. 2D 452 (1985).ct. Indeed, in the

ZI MMER deci -

sion, Chief Judge Wachtler, in a dissenting opinion, appealed for |egis-
lative reform of Section 240.

These deci sions by the Court of Appeals have held that a contractor or
owner is liable for virtually any injury suffered by construction work-
ers on a job site, regardl ess of whether the contractor or owner had
done everything they should have done to protect the worker frominjury
and regardl ess of whether or not the injury was caused by the worker's
own negligence. These decisions have made contractors and owners insur-
ers of workplace safety, and in essence have nmade them a second source
of worker's conpensation for workers who suffer injuries on the job
site.

The theory of strict liability advanced by the Court of Appeals' deci-
sions has resulted in a substantial increase in the nunber of civi

suits filed agai nst contractors and owners. These |awsuits can only
exacerbate the liability insurance crisis faced by construction industry
enpl oyers. Wthout legislative relief, construction firns enpl oyi ng

t housands of workers will be unable to find affordable insurance and
will be forced to shut their doors. As Chief Judge Wachtl er observed in

ZIMMER, the ultinmate victins of the current statute may be the very
workers it was designed to protect:

"Because | read the statutory policy underlying Labor Law Section 240 as
encour agi ng owners and contractors to provide safety devices where
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possi bl e, and not to provide insurance coverage to their enpl oyees (who
are already covered by workers' conpensation) | respectfully dissent,

AND URGE THE LEG SLATURE TO AMEND THE STATUTE AND MAKE THI S | NTENT MORE
CLEAR (emphasi s added). The inposition of insurers liability on owners
and contractors will not further the goal of protecting workers because
t he absent devi ses cannot protect them It will, however, hurt the
buil di ng i ndustry and perhaps cost those al ready adequately protected
wor kers their jobs.”

This bill is designed to renedy the obvious problens with the Court of
Appeal s interpretation of Section 240 noted by Chief Judge Wachtler. It
woul d i npose a negligence liability standard on contractors and owners,
rather than the insurers' liability inposed by the Court of Appeals. It
woul d al so provide guidance to contractors and owners who must conply
with a confusing array of federal, state, and |local building codes and
regul ati ons by making conmpliance with the federal OSHA regul ations

PRI VA FACI E evi dence of conpliance with Section 240. It would al so
pronot e workpl ace safety by nmaki ng workers responsible for their own
cul pabl e acts.

Finally, it would be a significant step towards alleviating the serious
l[iability insurance problens confronting both the construction industry
and, ultimtely, all those whose |ivelihoods depends upon a vi gorous
construction industry.

As additional justification, the Governor's Liability Commission in July
1986, reviewed the equity and inplications of this lawin regard to
liability issues in general and urged the |aw be amended in a fashion
simlar to that proposal. Specifically, it recomended:

"Sections 240 and 241 of the Labor Law be anended to inpose tort liabil-
ity on owners and contractors for failure to provide construction site
safety devices only in cases where they are adjudged to be negligent,
and to dimnish all verdicts by the anpbunt of the enpl oyee's own cul pa-
bl e conduct, if any is found."

PRI OR LEGQ SLATI VE HI STORY

2003- 04, S.1937/A 136
2001-02, S.203/A 571

1999- 00, S. 2828/ A. 1598
1997-98, S. 3997/ A. 4842

EFFECTI VE DATE
| mredi at el y.
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