RETRIEVE BILL
BILL TEXT:

STATE OF NEW YORK

1271

2005- 2006 Regul ar Sessi ons

| N ASSEMBLY

January 19, 2005

Introduced by M of A JOHN, VEINSTEIN, A COHEN, GLICK, PAULIN, ENGLE-
BRI GHT, PERALTA -- read once and referred to the Comm ttee on Codes

AN ACT to anend the civil practice law and rules, in relation to exenpt-
ing parties liable for failure to obey or enforce certain orders of
protection or tenporary orders of protection in donestic violence or
donestic relations matters fromthe provisions of article sixteen of
such law, entitled "linmted liability of persons jointly liable"

The People of the State of New York, represented in Senate and Assem

bly, do enact as foll ows:

1 Section 1. Section 1602 of the civil practice |aw and rules i s anended
2 by adding a new subdivision 13 to read as foll ows:
3 13. not apply to any party held liable for clains arising from the
4 failure to obey or enforce (a) an order of protection or a tenporary
5 order of protection issued or nodified pursuant to article four, five,
6 six, eight, or ten of the fam |y court act, section 530.12 of the crim -
7 nal procedure |law, section two hundred forty or two hundred fifty-two of
8 the donestic relations law, or (b) an order of protection or tenporary
9 order of protection issued or nodified by a court of conpetent jurisdic-
10 tion in another state, territorial, or tribal jurisdiction
11 8§ 2. This act shall take effect inmmediately.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets

[-] is old law to be omtted.
LBD03658-01-5
SPONSORSMEMO:

NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accor dance with Assembly Rulelll, Sec 1(e)

Bl LL NUVBER: Al1271

SPONSOR: John ( MB)
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cle sixteen of such law, entitled "limted liability of persons jointly
liable"

PURPOSE OR GENERAL | DEA OF BILL: This bill would exenpt parties liable
for failure to obey or enforce donmestic violence orders of protection or
tenmporary orders of protection fromlinited liability provisions.

SUMVARY OF SPECI FI C PROVI SI ONS: Adds a new paragraph to section 1602
of the civil practice law and rules to exenpt donestic violence from
apportionnent of non-econoni c damages and restore the rule of joint
liability to defendants found liable for failure to obey or enforce an
order of protection.

JUSTI FICATION:  This bill re-enforces New York's zero-tol erance policy
about domestic violence. In the |last decade New York State has enacted
legislation to give force and effect to orders of protection - a crit-
ical tool against donestic violence. The famly court act, donestic
relations |aws and criminal procedure laws all have been anended to
conpel public intervention to prevent domestic violence, protect against
vi ol ence between fanily nenbers and puni sh those who abuse their fam-
lies. This is a priority for New York State.

Each year thousands of domestic violence victins go to court in New York
State to seek justice and protection. Orders of protection, however, are
effective only if they are enforced. New York has enacted | aws and
adopted policies to encourage, even nandate, police involvenent in
donestic violence. The Fam |y Court Act gives the police the authority
to investigate and arrest a person who violates an order of protection
FCA . The 1994 Fanily Protection and Domestic Viol ence |Intervention

Act goes further: it nandates arrest for violations of orders of
protection as well as felony and sonme m sdemeanor viol ence anong famly
menbers. CPL .10. As a result, the police have explicit authority

and "non-del egabl e" responsibility to enforce court orders of

protection.

This bill permits the victimto recover non-econonic as well as econonic
damages fromany or all defendants found liable by a court or jury after
atrial on the nerits of the action. Current law, as interpreted by the
New York State Court of Appeals, does not.

RANGOLAN V COUNTY OF

NASSAU, 725 NYS2d 611(2001);

MORALES V COUNTY OF NASSAU, 94 NyS2d 218

(1999). The Court of Appeals has stated that CPLR 1602 does not estab-
lish an exenption from apportionnment of danages for domestic violence.
It further says that courts cannot by judicial fiat create such an
exenption, the |egislature nust do so.

This bill accepts the Court of Appeals invitation to give domestic
violence victinms the civil renedies to make themwhole. It gives victinms
the sane access to any liable defendant for full conpensation for seri-
ous psychol ogi cal and social harmthat the | aw now all ows for nedica
expenses and | ost wages. To deny victins of domestic violence recovery
for all of the injuries that they suffer | essens the deterrent effect of
donestic viol ence statutes. In light of the strong public policy against
donestic viol ence expressed by the state legislature, this result is
untenabl e. Public institutions charged with enforcenment of orders of
protection must be held accountabl e.

It has been a long struggle to establish domestic violence as a crine
and conpel police intervention. New York changed the conmon | aw rul es
about joint and several liability in 1986 before New York passed the

| egi sl ation and funded the prograns and services to prevent donestic

vi ol ence and protect famly nenbers agai nst abuse. The | egislature,
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however, did retain joint and several liability as a matter of public
policy for worker's conpensation, autonobile accidents, intentiona

torts and environmental hazards. Victins of donestic viol ence deserve

t he sane consideration. Since 1986, much of the |egislation about dones-
tic violence included initiatives to support and pronote enforcenent of
orders of protection to secure a safe environment for famlies plagued
by violence. This bill incorporates these recent policies into the rules
and procedures of civil law in personal injury cases.

This bill deals only with damages after liability has been established
and accepted by a court or jury. It does not change tort laws; in negli-
gence, a plaintiff nust still prove that a defendant owed her duty of
care which was breached and which breach caused her injuries. This bil
does not change the proof required to establish liability for personal
injuries nor does it shift the burden of such proof. Furthernore, this

bill does not remove imunity specifically granted to the police or
public officers by statute. And, it does not assign liability to nunici-
palities for performance of governnental functions. The bill only allows

a plaintiff who has proven her case and won damages for her injuries to
col l ect those damages from any and all defendants.

PRI OR LEQ SLATI VE HI STORY: A 10497 of 2002: Third Readi ng
A. 33 of 2003-04: Third Reading

FI SCAL | MPLI CATI ONS: None

EFFECTI VE DATE: This act shall take effect immediately.
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