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STATE OF NEW YORK

1316

2005- 2006 Regul ar Sessi ons

| N ASSEMBLY

January 19, 2005

Introduced by M of A MORELLE, SCH MM NGER -- Milti-Sponsored by -- M
of A. MAGEE -- read once and referred to the Commttee on Codes

AN ACT to anend the civil practice law and rules, in relation to product

liability actions, conmpliance with governnental standards, limted
liability of persons jointly liable, assunption of the risk, and
breach of express warranty; and to repeal certain provisions of the
civil practice law and rules relating to linmted liability of persons

jointly liable

The People of the State of New York, represented in Senate and Assem
bly, do enact as follows:

Section 1. The civil practice |law and rules is amended by adding a new
article 14-B to read as fol |l ows:
ARTI CLE 14-B
PRODUCT LI ABILITY ACTI ONS
1414. Definitions.
1415. Standards of responsibility.
1416. Post manuf act ure changes.
1417. Defense of nodification or alteration
1418. Defenses available to seller
1419. Defenses available in certain product liability actions.
1420. Actions based on failure to instruct.
1421. Actions based on defective design
1422. Actions based on breach of express warranty.
1423. Presunption regarding products in conpliance with govern-
nent al st andards.
1424. Drugs requl ated or approved by the food and drug adm nis-

tration.
8§ 1414. Definitions. In this chapter
(a) "Product liability action" neans an action brought for or on

account of personal injury or injury to property caused or resulting

fromthe manufacture, sale, use, construction, design, fornula, devel op-

EXPLANATI ON--Matter in jtalics (underscored) is new, matter in brackets
[-] is old law to be omitted.
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nent of standards, preparation, processing, assenbly, testing, |isting,
certifying, warning, instructing, nmarketing, advertising, packaging or
| abeling of any product; whether such action is based on: (1) strict or
absolute liability in tort; (2) negligence or gross negligence; (3)
breach of express or inplied warranty; (4) failure to discharge a duty
to warn or instruct; or (5) any other theory that is the basis for an
award for damages for personal injury or injury to property caused by a
product.

(b) "Product" neans any object possessing intrinsic value which is
capabl e of delivery either as an assenbled whole or as a conponent part
and is produced for introduction into trade or conmerce; but such term
does not include hunan tissue, blood and bl ood products, or organs.

(c) "Drug" and "nedi cal device" shall have the neanings defined in the
federal Food, Drug and Cosnetic Act, 21 U S.C. 8 301 et seq.

(d) "Labeling" neans the witten, printed, or graphic matter upon the
i Mmedi ate product or any of its containers or wappers, or other wit-
ten, printed, or graphic matter acconpanyi ng such product, including any
war ni ngs or i nstructions.

(e) "Manufacturer" neans any person who is engaged in a business to
desi gn, produce, nmake, fabricate, construct, or remanufacture any prod-
uct (or conponent part of a product). Any product seller who acts prinma-
rily as a wholesaler, distributor, or retailer of products nay be a
manufacturer with respect to a given product to the extent that such
seller designs, produces, nekes, fabricates, constructs, or renmanufac-
tures the product before its sale.

(f) "Feasible alternative design" neans a design for which the techni-
cal and scientific know edge relating to its inplenentation and safety
was, at the tine the product |eft the control of the manufacturer
devel oped, available and capable of use in the manufacture of the prod-
uct and economically practicable for use by a manufacturer

(g) "Alteration or nodification" neans a nmaterial change in a product,
whi ch may include a change in the product design or fornmulation, or a
change in or renoval of warnings, instructions or safety devices that
acconpani ed the product.

(h) "Express warranty" neans a specific representation of mterial
fact about the safety of a product, but does not nean a general opinion
about, or general praise of, a product. "Breach of express warranty"
neans the failure of a product to conformto an express warranty.

(i) "Unreasonably dangerous" neans dangerous to an extent beyond that
whi ch woul d be contenplated by the ordinary user or consuner of the
product with the ordinary know edge conmon to the community as to the
product's characteristics.

8 1415. Standards of responsibility. A manufacturer or seller shall be
liable in a product liability action only if:

(a) the product (1) was defective because it deviated in a materia
way from the manufacturers specifications, fornulae, or performnce
standards, or fromotherw se identical units manufactured to the sane
manufacturing specification or fornulae, (2) was defective because it
failed to contain adequate warnings or instructions, (3) was designed in
a defective manner, (4) was fraudulently nm srepresented by the nanufac-
turer or seller, and the purchaser of the product, or the person whose
use of the product caused the injury, reasonably relied on the m srepre-
sentation, or (5) breached an express warranty upon which the purchaser
of the product, or the person whose use of the product caused the inju-
ry, reasonably relied;
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1 (b) the defect, fraud or breach of express warranty described in
2 subdivision (a) of this section proximately caused the harm and

3 (c) the plaintiff mnust prove the elements of a cause of action set
4 forth in subdivisions (a) and (b) of this section by a preponderance of
5 +the evidence.

6 8 1416. Postmanufacture changes. In a product liability action

7 evidence of neasures taken by the manufacturer or seller after an event,
8 which if taken previously would have made the event less likely to
9 occur, is not adnissible to prove negligence or cul pable conduct or to

10 prove a defect in the product. Evidence of subsequent neasures nay,
11 however, be adnissible when offered to inpeach or as proof of ownership,

12 control, or feasibility of precautionary neasures, if such issues are
13 controvert ed.

14 8 1417. Defense of nodification or alteration. In any product |Iiabil-
15 ity action, the damages for which a manufacturer or seller is otherw se
16 liable shall be reduced by the percentage of responsibility for the

17 plaintiff's injury attributable to nodification or alteration of a prod-
18 wuct if the manufacturer or seller establishes by a preponderance of the
19 evidence that such percentage of the plaintiff's injury was proximately
20 caused by (a) a nodification or alteration of a product in violation of,
21 or contrary to, the manufacturer's or seller's express specifications,
22 warnings or instructions if the specifications, warnings or instructions
23 were adequate, or (b) a nmodification or alteration of a product involyv-
24 ing a risk of harm which was known or shoul d have been known by the
25 ordinary person who uses or consunes the product with the know edge
26 commmon to the class of persons who used or would be reasonably antic-
27 jpated to use the product.

28 8 1418. Defenses available to seller. In any product liability action
29 a party may assert as a defense in such action that he or she is not the
30 manufacturer of the product in question and that such product was
31 acquired and sold by himor her in a sealed container or that the prod-
32 uct was acquired and sold by himor her under circunstances in which he
33 or she was afforded no reasonable opportunity to inspect the product in
34 such a manner which would have or should have, in the exercise of
35 reasonable care, revealed the existence of the defective condition
36 provided, however, that the defense set forth herein will not be avail -
37 able if (a) the manufacturer is not subject to service of process under
38 the laws of the state in which the plaintiff brings the action, or (b)
39 the manufacturer has been judicially declared insolvent and is unable to
40 pay its debts as they becone due in the ordinary course of business, or
41 (c) the court determines that the plaintiff would be unable to enforce a
42 judgnent agai nst the manufacturer. The provisions of this section shal
43 not apply to actions based upon breach of express warranty, negligence
44 or fraudulent m srepresentation of the seller

45 § 1419. Defenses available in certain product liability actions.
46 Except for product liability actions comenced pursuant to subdivision
47 two of section two hundred fourteen-c¢ of this chapter, a party my
48 assert as a defense in a product liability action that he or she is the
49 nmanufacturer or seller of the product in question but that ten years or
50 nore have elapsed since he or she had possession or control of such
51 product. If a product has been nodified or altered by, or wth the
52 express or inplied consent of, or according to instructions or specifi-
53 cations provided by a party against whomthe action is comenced, and
54 where the injury is caused by such nodification or alteration, the tine
55 periods referred to herein shall comence as to such party fromthe date
56 the nodification or alteration was conpl et ed.
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8 1420. Actions based on failure to instruct. (a) In any product
liability action based upon a clained failure to provide adequate spec-
ifications, instructions or warnings, the manufacturer or seller shal
be liable for failure to specify, instruct or warn, only upon the basis
of negligence; provided, however, that in no way shall the manufacturer
or seller be liable for failure to warn of a hazard which was either (1)
uni dentifiable by such defendant, unless the plaintiff proves by a
pr eponderance of the evidence, in addition to other requirenents under
state or federal law, that after the tine such hazard becane known or
10 reasonably should have becone known, either to the defendant or general -
11 |y to simlar situated manufacturers or sellers of simlar products, the
12 defendant failed to nmake a reasonable effort to provide adequate warn-
13 ings of such hazards under circunstances where such failure constituted
14 a breach of a |legal duty of care owed to the plaintiff; or (2) clear
15 under all of the circunstances to users of ordinary skill and judgnent
16 who reasonably mght have been expected to use, cone into contact with
17 or to be affected by the product or in the case of prescription
18 products, practitioners of appropriate nedical skill and judgnent; or
19 (3) aresult of actions by the user of the product that would not be
20 expected of a reasonably prudent person who is likely to use the product
21 in the sane or sinmilar circunstances.

22 (b) For purposes of paragraphs one and two of subdivision (a) of this
23 section, evidence that a nonmanufacturing seller provided all panphlets,
24 pooklets, labels, inserts or other witten instructions or warnings
25 received by such seller from the manufacturer shall give rise to a
26 rebuttable presunption that at the tinme of sale, |lease or delivery of
27 the product, the nonmanufacturing seller did not know of any inadequacy
28 in such witten instructions or warnings, or was not aware of facts from
29 which a reasonable person would infer such inadequacies.

30 (c) In any product liability action based upon a clained failure to
31 provide adequate specifications, instructions or warnings, a manufactur-
32 er or seller of an ethical drug or device shall not be liable for fail-
33 ure to specify, instruct or warn of hazards associated with the product
34 if the manufacturer or seller provides an otherw se adequate warni ng or
35 instruction to the physician or other legally authorized person who
36 prescribes or dispenses that ethical drug or device for the plaintiff,
37 provided the federal food and drug adm nistration has not required that
38 the warning or instruction be given directly to the ultimte user of the

OCoO~NOOUITE, WN B

39 product.
40 (d) In any product liability action based upon a clained failure to

41 provide adequate specifications, instructions or warnings a naenufacturer
42 or seller shall not be liable for failure to instruct or to warn of
43 hazards associated with a product, unless the plaintiff also proves by a
44 preponderance of the evidence, in addition to other facts required to be
45 proved wunder the laws of the state or the United States, including the
46 provisions of this chapter, that the product was the i medi ate, physica

47 and producing cause of the injury or damage of which the plaintiff
48 conplains and that, if adequate specifications, instructions and warn-
49 ings had been supplied by the defendant, the user of the product, or any
50 nonuser shown to have been in a position to respond to such infornmation

51 would have responded by altering his or her conduct and thereby would
52 have avoided or reduced the injury or damage of which the plaintiff
53 conpl ai ns.

54 8§ 1421. Actions based on defective design. (a) In any product |liabil-
55 ity action based upon defective design, a manufacturer or seller shall
56 not be liable unless the plaintiff proves by a preponderance of the
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evidence that, at the tine the product |eft the control of the nanufac-
turer, there existed a feasible alternative design that would have
prevented the harm w thout substantially inpairing the useful ness or
desirability of the product to users.

(b) In any product |liability action based upon defective design, a
manuf act urer or seller shall not be liable unless the plaintiff proves
by a preponderance of the evidence that the product design was the inmme-
di ate, physical and produci ng cause of the injury or damage of which the
plaintiff conplains, and that, if a feasible alternative design as
10 provided in subdivision (a) of this section was narketed by the defend-
11 ant, the user of the product would have responded by altering his or her
12 conduct and thereby woul d have avoided or reduced the injury or danmage
13 of which the plaintiff conpl ains.

14 (c) In any product liability action based upon defective design, a
15 manufacturer or seller shall not be liable unless the plaintiff proves
16 by a preponderance of the evidence that, at the time the product [eft
17 the control of the manufacturer, the manufacturer knew or, in light of
18 then existing scientific and technol ogi cal know edge, reasonably should
19 have known of the danger that caused the plaintiff's harm

20 (d) In any product liability action based on defective design, a prod-
21 uct shall not be found to contain a defect or be unreasonably dangerous
22 for its intended use if the personal injury, property damage, or death
23 for which recovery of damages is sought was caused by an i nherent aspect
24 of the product about which adequate specifications, instructions, or
25 warnings are provided or which would be recogni zed as capabl e of causing
26 harmby the ordinary person who uses or consunes the product wth the
27 ordinary know edge common to the class of persons for whomthe product
28 is intended.

29 (e) In any product liability action based on defective design, a prod-
30 wuct shall not be found to contain a defect or be unreasonably dangerous
31 for its intended use if the personal injury, property danmage, or death
32 for which recovery of damages is sought was caused by an unavoi dably
33 unsafe product, as defined in comment K to Section 402A of the Restate-
34 nent (2d) of Torts, and specifications, warnings or instructions are
35 provided to the extent required by this article.

OCoO~NOOUITE, WN B

36 8§ 1422. Actions based on breach of express warranty. In any product
37 liability action based on breach of express warranty, a manufacturer or
38 seller shall not be liable unless the plaintiff proves by a preponder-

39 ance of the evidence that the purchaser of the product, or the person
40 whose use of the product caused the injury, relied upon the warranty
41 and that such reliance was reasonabl e under all of the circunstances.

42 8§ 1423. Presunption regarding products in conpliance with governnenta

43 standards. In a suit against a manufacturer alleging that a product
44 caused the plaintiff harm if the product alleged to have caused the
45 harm was manufactured and | abeled in relevant and material respects in
46 accordance wth standards, conditions, or specifications established,
47 adopted or approved by a federal or state statute or by agency of the
48 federal or state governnment responsible for the design, formulation

49 nmanufacturing, |abeling, packaging, performance, or approval of the
50 product, there shall be a rebuttable presunption that the product was
51 reasonably safe in design, fornulation, manufacturing, |abeling, packag-
52 ing, or performance unless that plaintiff proves by clear and convincing
53 evidence that the governnent standards relevant to the harm alleged to
54 have been suffered were inadequate to protect the class of persons of
55 which plaintiff is a nenber from unreasonable risk of harm
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8§ 1424. Drugs regul ated or approved by the food and drug adnminis-
tration. (a) |In any product liability action, a nanufacturer or seller
of a drug or nedical device shall not be subject to punitive damages if
the drug or nedical device that caused the plaintiff's harm was subj ect
to pre-market approval or licensure by the federal food and drug adm n-
istration under the federal food, drug, and cosnetic act and was
approved or licensed, or is generally recognized as safe and effective
pursuant to conditions and applicable regulations, including packaging
and labeling reqgulations, established by the food and drug adminis-
10 tration.

11 (b) The prohibition on the award of punitive danmages provided in
12 subdivision (a) of this section shall not apply where the manufacturer
13 or seller knowingly withheld or msrepresented information required to
14 be submitted to the food and drug adm nistration and such information
15 was material and relevant to the harmin question.

16 § 2. Sections 1600, 1602 and 1603 of the civil practice law and rules
17 are REPEALED.

18 § 3. Section 1601 of the civil practice |aw and rules, as added by
19 chapter 682 of the |aws of 1986, subdivision 1 as anended by chapter 635
20 of the laws of 1996, is anmended to read as foll ows:

21 8§ 1601. Limted liability of persons jointly liable. 1. Notw thstand-
22 ing any other provision of law, when a verdict or decision in an action
23 or <claimfor personal injury is determned in favor of a claimant in an
24 action involving two or nore tortfeasors jointly liable or in a claim
25 against the state and the liability of a defendant is found to be fifty
26 percent or less of the total liability assigned to all persons |liable,
27 the liability of such defendant to the clai mant [ fe+—rer—ecornere—oss]
28 shall not exceed that defendant's equitable share determined in accord-
29 ance with the relative culpability of each person causing or contribut-
30 ing to the total liability [fer—nren—econemie—teoss]|; provided, however
31 that the cul pable conduct of any person not a party to the action shal
32 not be considered in determning any equitable share herein if the
33 claimant proves that with due diligence he or she was unable to obtain
34 jurisdiction over such person in said action [{e+—r—a—etarmagahrst—the
35 state—h—a——cout—of—this—state)]; and further prOV|ded that the cul pa-
36 ble conduct of any person shall not be considered in deternining any
37 equitable share herein to the extent that action agai nst such person is
38 barred because the claimant has not sustained a "grave injury" as
39 defined in section eleven of the workers' conpensation |aw.

OCoO~NOOUITE, WN B

40 2. Nothing in this section shall be construed to affect or inmpair any
41 right of a tortfeasor under section 15-108 of the general obligations
42 | aw.

43 § 4. The civil practice law and rules is anended by adding a new arti -
44 cle 17 to read as follows:

45 ARTICLE 17

46 ASSUMPTI ON OF THE RI SK

47 1700. Short title.

48 1701. Definitions.

49 1702. Bar to liability.

50 1703. Limtation of liability.

51 1704. Know edge of warning.

52 1705. Severability clause.

53 8 1700. Short title. This article shall be known and may be cited as
54 "the assunption of the risk act"
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1 8 1701. Definitions. The following words, as used in this article,
2 shall have the nmeanings set forth below, wunless the context clearly
3 requires otherw se

4 (a) "Fault" neans any theory under which tort liability may be recog-
5 nized, including, but not limted to, negligence, nmalpractice, strict
6 liability, absolute liability, and failure to provi de adequate warning.
7 (b) "Person" neans any individual, corporation, conpany, association
8 firm partnership, society, joint stock conpany, or any other entity,
9 including any governnental entity or unincorporated association of
10 persons.

11 8§ 1702. Bar to liability. Assunption of the risk shall operate as a
12 conplete bar to an action when the injured person

13 (a) expressly, in witing or orally, voluntarily assuned the risk of
14 injury; or

15 (b) has know edge of the risk, as proven by actions, statenents, or
16 direct testinobny, vyet voluntarily undertook or continued the activity
17 that constituted exposure to the risk

18 8§ 1703. Limtation of liability. In cases not governed by section
19 seventeen hundred two of this article, but where reasonably prudent
20 persons should have realized the risk before exposing thenselves to it,
21 assumption of the risk shall be considered as a factor in apportioning
22 fault.
23 8§ 1704. Know edge of warning. In all cases involving products, struc-
24 tures, or services, where a warning has been provided to the plaintiff,
25 directly or indirectly, concerning the product, structure, or service,
26 including any warning required or approved by a federal or state govern-
27 nment  body or reqgulatory agency, proof of such provision of the warning
28 wll create a rebuttable presunption that the plaintiff knew of the
29 warning's content.
30 8 1705. Severability clause. |f any clause, sentence, paragraph
31 subdivision, section, rule or part of this article shall be adjudged by
32 any court of conpetent jurisdiction to be invalid, such judgnent shal
33 not affect, inpair or invalidate the remainder thereof, but shall be
34 confined in its operation to the clause, sentence, paragraph, subdivi-
35 sion, section, rule or part thereof directly involved in the controversy
36 in which such judgnent shall have been rendered.
37 § 5. This act shall take effect immediately and shall apply to al
38 clainms filed on or after such effective date
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TITLE OF BILL: An act to anend the civil practice law and rules, in

relation to product liability actions, conpliance with governmental
standards, limted liability of persons jointly |iable, assunption of
the risk, and breach of express warranty; and to repeal certain
provisions of the civil practice law and rules relating to limted
liability of persons jointly liable

PURPOSE OR GENERAL | DEA OF BILL: To establish rules governing product

liability actions, to statutorily define the doctrine of assunption of
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risk, to nodify existing provisions regarding joint and several liabil-
ity making themapplicable to all losses and elimnating the exceptions
contained in that statute, and to establish certain standards of respon-
sibility for manufacturers and sellers in New York State.

SUWARY OF SPECI FI C PROVI SIONS:  Anmends the Civil Practice Law and
Rul es by adding a new Article 14B, Product ‘Liability Actions.

--Section 1414 sets forth definitions for Product Liability Actions.

--Section 1415 creates standards of responsibility for manufacturers and
sellers in New York State.

--Section 1416 provi des evidence of a post nanufacture change by a
manuf acturer or a products seller is not admi ssible as evidence.

--Section 1417 provides that a manufacturer or seller is not liable
following a nodification or alteration of the product after it has |eft
t he possession and control of the manufacturer or seller

--Section 1418 provides that a seller is not liable if the product was
acquired and sold by himin a sealed container, or if he otherw se had
no opportunity to inspect the product or to detect the defect.

--Section 1419 provides that a manufacturer will not be liable if ten
years or nore have el apsed since he had possession or control of the
product .

--Section 1420 establishes when a manufacturer or seller shall be liable
for an alleged failure to instruct.

--Section 1421 includes certain substantive rules in existing New York
State case lawrelating to actions based on defective design.

--Section 1422 establishes standards for actions based on alleged breach
of an express warrant.

--Section 1423 establishes a presunption regardi ng products which are
manuf actured and | abel ed in accordance with governnment standards.

--Section 1424 woul d bar recovery of punitive dangers from a manufactur-
er or seller of a drug nedical service, except in cases of fraud, where
the drug or device is regulated or approved by the Food and Drug Adm n-
i stration.

Section 2 Repeals Sections 1600, 1602 and 1603 of the Civil Practice Law
and Rul es.

Section 3 Adds a new Section 1601 which nodifies joint and severa
liability. If a defendant's liability is found to be 50% or |ess of the
total liability, that defendant is liable for only his or her equitable
share.

Section 4 Adds a new Article 17 which revises the doctrine of Assunption
of the Ri sk.

JUSTI FI CATI ON: Al t hough nuch has been acconplished in recent years,
there continues to be the need to take further steps to ensure that the
ultimate solution to the liability crisis be long termin nature. The
Second Report of the Governor's Advisory Conmi ssion on Liability Insur-
ance (Jones 11) issues post 1986 session enunerates many pressing
liability issues which still need to be addressed. This bill addresses
many of those recomendations as well as additional changes designed to
further alleviate a problemwhich threatens the economic vitality of our
State.
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Product Liability Reform

Wiile it is preferable that the tort |aw establishing the liability of
product manufacturers and sellers be national in scope, it is becom ng
i ncreasingly apparent that Congress is unable to resolve this plaguing
problem The Jones Conmi ssion reconmends that -- |acking federal agree-
ment -- it is in New York State's best interest to enact a package of
product liability reforns for application in New York State

The basic refornms in product liability lawin this bill are necessary to
limt the expanded liability which was created in Court decisions over
t he past two decades.

Applicability of Joint and Several Liability Mddifications to Losses: In
1986, legislation was enacted which nodified joint and several liability
so that, in the case of non-econom ¢ danages, if the defendant was found
to be 50 percent ‘or |less responsible for a tortious act he woul d pay
only his/her share of the award. However, that nodification does not
apply to econom c danages. In order to bring greater predictability and
equity into the insurance market place and to further |essen the inpact
of "deep pocket" litigation, the nodification of joint and severa
liability should be extended to all | osses.

Assunption of Ri sk Doctrine:

An equitabl e assunption of risk doctrine would play an inportant role in
reducing the spiraling liability costs being experienced by the tourism
i ndustry and others. Fairness dictates that one who voluntarily assunes
or has know edge of a risk and is then injured because of that risk
shoul d bear the consequence of his or her own behavior. In 1986 inpor-
tant inroads were nmade into the resolution of a problem which threatened
to cripple our State's economy. The reforms in this bill would build on
that work and would help to assure that the liability insurance problem
is not allowed to once again reach the magnitude that it did in the
past .

PRI OR LEG SLATI VE HI STORY

A. 3875/ S. 30333 of 1999/ 00.
A. 7645 of 2001/ 02.
A. 140 of 2003/04

EFFECTI VE DATE: |nmediately
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