RETRIEVE BILL

BILL TEXT:
STATE OF NEW YORK
2899
2005- 2006 Regul ar Sessi ons
| N ASSEMBLY
January 28, 2005
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AN ACT to anend the civil practice law and rules, in relation to danages
for non-economc loss in personal injury actions against public enti-
ties

The People of the State of New York, represented in Senate and Assem

bly, do enact as foll ows:

Section 1. Section 105 of the civil practice law and rules is anended
by addi ng a new subdivision (r-1) to read as follows:
(r-1) Public entity. The term"public entity" neans the state, a coun-

ty, «city, town, or village, a public university, board of education

communi ty school board, board of cooperative educational services, or

school district, a fire district, volunteer fire departnent or fire

conpany, a public hospital, clinic, health center, or hospitals corpo-

ration, a public authority, a public benefit corporation, or any offi-

cer, agent or enployee of a public entity.
§ 2. The civil practice law and rules is anended by adding a new arti -
cle 17 to read as foll ows:

ARTI CLE 17
LIABILITY OF PUBLIC ENTITIES

Section 1700. Definitions.
1701. Limted liability of public entities.
8 1700. Definitions. As used in this article the term "non-econonic

| 0ss" includes but is not limted to pain and suffering, nental anguish

| oss of consortium or other danmges for non-econom c | o0ss.
8§ 1701. Limted liability of public entities. Notw thstanding any

other provision of law, in any action against a public entity for

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old law to be omitted.
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A. 2899 2
1 personal injury, including injury resulting in death, except an action
2 based upon an intentional tort, the following limtations shall apply:
3 1. There shall be no right to recover danages for non-econom c | oss
4 for any injury, except an injury resulting in death, pernmnent |oss of a
5 bodily function, disnenbernent or significant disfigurenent, unless
6 fair and reasonable value of all nedical services that were,
7 reasonable certainly will be, rendered in treatnment of and attributable
8 to such injury equals or exceeds the sumof five thousand doll ars,
9 whether or not such sumwas or will be paid by the injured person
10 2. There shall be no right to recover danages for non-economc | 0SS in

11 excess of two hundred fifty thousand doll ars.

12 3. Except as otherwi se provided in this section, the provisions

13 this section shall apply to all clains brought against a public entity

14 by or on behalf of the injured person or decedent, all derivative clains

15 Dby the spouse or other fanm|ly nenbers of such injured person or decedent

16 and all clains for contribution or common-law indemification

17 brought in the sane, or another, action; provided, however, that the

18 total amount of damages for non-economc | oss that may be recovered by

19 all such claimnts, when added together, shall not exceed the [imtation

20 set forth in subdivision two of this section.

21 § 3. This act shall take effect imediately and shall apply to al

22 actions and proceedi ngs pending on or comrenced on or after such
23 tive date.

SPONSORSMEMO:
NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rulelll, Sec 1(e)

Bl LL NUVBER: A2899

SPONSOR:  Semi neri o

TITLE OF BILL: An act to anend the civil practice law and rules, in
relation to danages for non-economc |loss in personal injury actions
agai nst public entities

PURPOSE: This bill seeks to control the burgeoning costs of persona
injury suits against public entities by inposing a $5,000 nedi ca
expense threshold that would have to be nmet to recover damages for non-
econonmic loss froma public entity and limting the anbunt of damages
recoverable froma public entity for non-economc | oss to $250, 000.

SUMVARY OF PROVI SIONS: This bill adds a new CPLR Article 17 to bar
recovery of damages for personal injury and death froma public entity
for non-econom c | oss, except for intentional tort, or death, |loss of a
bodily function, dismenbernent or significant disfigurenent, unless the
claimant incurred at |east $5,000 of medical expenses. Under existing
law there is no nedical - expense requi renment, although the No-Fault | aw
does inmpose a "serious-injury" threshold for autonobile actions. The new
Article 17 would al so bar recovery froma public entity of danages for
non- econom ¢ | oss in excess of $250,000, except in actions based upon
intentional torts. Danages for econom c | oss woul d be unaffected by the
provi si on.
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JUSTI FI CATION: Spiraling tort costs continue to have a grave inpact on
New York City's taxpaying public. This crisis, which led to a series of
reforns in 1985 and 1986, has not |essened. |ndeed, the nmeasures adopted
then have failed even to sl ow down the oninous growth in tort spending
by New York City (the "City") and other public entities. In 1987, the
first full year follow ng enactment of such reform the City's persona
injury pay-out was $116 million; in FY '98 the City paid approxinately
$358 million, a staggering figure that represents a dramatic increase of
$70 million over the $288 mllion paid in FY '97. The upward spira
continued, in FY '99, the Gty paid out $374 mllion, in FY '00, the
Cty paid out $425 mllion and in FY '01, the Gty paid out $574
mllion. These extraordinary increases are primarily attributable not to
a greater nunber of cases against the City, but to exorbitant jury

awar ds.

New York City is not the only "deep-pocket" affected by untenable jury
verdicts. As the authors of a 27-state study conclude, "the size of the
plaintiff's award is related nost closely to litigant status rather than
the type of trial, the areas of tort law, the length of tine to disposi-
tion, or the locale. Knowi ng that the defendant is a corporation, insur-
ance conpany, or governnental entity rather than an individual is the
best predictor of the anpbunt of the award."

Nevert hel ess, the burden on New York City residents is especially heavy.
It has been estinmated that the average annual cost to a New York City
taxpayer is ten times that of the cost per taxpayer in the City of
Denver. Moreover, that conpari son does not even include the cost of
verdi cts agai nst other governnental entities, such as the Transit

Aut hority.

In FY '02, the City paid out $484.7 nillion for tort clainms. Wile a
slight reduction fromFY "01, the City's liability rose again in FY '03
to $557.9 million. Tort clains cost nore than twice the City's non-capi -
tal funding for the Departnment of Parks and nore than twice the City's
funding for its libraries. Indeed the City's pay-out for FY '02 could
have paid the salaries and benefits of al nost 10,000 new police offi-
cers, firefighters or teachers.

The greater part of this public "largesse" is accounted for by exorbi-

tant awards for non-econonic danmages - intangible itens such as pain and
suffering, mental anguish and |oss of consortium The City's records
show that, on average, half of every award or settlenment over a nillion

dol l ars goes for purely non-econonic loss, rising to over 90% for cases
of $100,000 or less; the experience of other public entities is conpara-
bl e. The extravagance of jury awards can be denponstrated by an exanple.
In Carl v. Daniels, 268 A D.2d 395 (1st Dept. 2000), a 12-year old
plaintiff sustained a broken fenmur (thigh bone) when the car in which
she was a passenger had to swerve at an intersection to nmiss an ambu-

| ance and ran into a tree. The jury awarded a total of $7 nmillion for
the plaintiff's pain and suffering and $45,000 to the infant's nother
for loss of the infant's services. No award was sought for medica
expenses. The trial court reduced the pain and suffering award to $2.5
mllion, but the Appellate Division reinstated the award to $4.8
mllion.

This bill includes two nmeasures that woul d squarely address non-econom ¢
| oss and thereby greatly aneliorate the burden upon the City and al

other public entities covered by the proposed neasures. First, it

i nposes a $5, 000 nedi cal - expense threshold that would have to be net to
recover any damages for non-economic loss froma public entity. Second,
it limts the anbunt of danmages recoverable frompublic entities for
non-economc loss to the insignificant anmount of $250,000. The first of
these proposals establishes as a matter of public policy that the public
shoul d not have to pay exorbitant damage awards to claimants with m nor
injuries entailing only mnimal costs for treatnent and care. W believe
the nost rational way to spare the public fromthe costs of insignif-
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i cant personal injury cases is by establishing a threshold based upon
the amount of the injured person's nedical bills. Under this bill

cl ai mants who have suffered death, |loss of a bodily function, disnenber-
ment or significant disfigurement woul d not have to neet the threshold
amount, nor would it apply to intentional torts. (New Jersey and Penn-
syl vani a both have inposed nore stringent restrictions on recovery for
non- economc loss frompublic entities, and only pernit persons who
sustain such injuries to recover non-econom c | oss provided they have
met the medical - expense threshol d.)

The second proposal "caps" non-econonic | oss damages recoverabl e from
public entities in an anpbunt that would allow seriously injured persons
to receive anple conmpensation for pain-and-suffering damages. Thirty-
ei ght states cap both econom ¢ and non-econoni c | oss damages agai nst

public entities, and a thirty-ninth, West Virginia, limts only non-eco-
nom c | oss as we propose. Six nore states lint non-econonmic loss in al
cases.

PRI OR LEG SLATI VE HI STORY

FI SCAL | MPLI CATI ONS: New York City estimates that the savings to the
City attributable to the neasures set forth in this bill would be as
fol | ows:

TORT REFORM
Proj ected Savi ngs
($ s in mllions)

FY ' 04 FY ' 05 FY ' 06

Primary Tort Reform Proposals
Cap on Pain and Suffering $ 99 $111 $114
Medi cal Expense Threshol d $ 87 $ 93 $100
Tot al $186 $204 $214

EFFECTI VE DATE: This act shall take effect immediately and shall apply
to all actions and proceedi ngs pending on or conmenced on or after such
effective date.
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