RETRIEVE BILL

BILL TEXT:
STATE OF NEW YORK
3205
2005- 2006 Regul ar Sessi ons
| N ASSEMBLY
February 1, 2005
Introduced by M of A  MLAUGHLIN -- read once and referred to the

O©CO~NOULAWN B

Committee on Governmental Operations

AN ACT to anend the executive law, the civil practice law and rules and
the tax law, in relation to personal injury awards for injuries
sustai ned by convicted violent fel ony offenders during the comm ssion
or as a direct result of a crine

The People of the State of New York, represented in Senate and Assem

bly, do enact as foll ows:

Section 1. The executive |law is anended by adding a new section 634-a
to read as foll ows:
8 634-a. Receivership; civil awards convicted violent felony offen-

ders. 1. Upon receipt of a copy of a summpns and conplaint as provided

in section one thousand twenty-seven of the civil practice |aw and

rules, the board shall inmediately take such actions as are necessary to

notify all known victins, if any, during the ten year period prior to

the comencenent of the action, of the commencenent of the civil action

and their ability to file a claimwith the board upon notice of an award

in such action, by certified nail, return receipt requested, where the

victins' nanes and addresses are known by the board.
2. Notwi thstanding any provisions of the civil practice |law and rul es

to the contrary, in a civil action commenced by an individual convicted

of a violent felony offense to recover for personal injuries sustained

either during the conm ssion of such offense, while fleeing from such

offense or as a direct result of such offense, the board shall be

appoi nted by the court as receiver of any award in such action for a

period of ten years, which termcan be extended upon the board' s appli -

cation for good cause shown, for an additional ten year period, and the

board shall receive a receivership fee of twenty percent of such award

at the tinme such award is made. The board shall deposit the balance of

such award in an escrow account for the benefit and payable to any

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old law to be omitted.
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victimor the legal representative of any victimof crinmes commtted by
such i ndi vi dual

3. The board shall upon receiving notice fromthe court of an award in
such civil action, notify the victins by certified mail, return receipt
requested of the award, and provide a claimformfor the victimto file
a claimw th the board.

4. The board shall after taking its fee as receiver distribute the
remai ni ng funds as foll ows:

(a) twenty percent of the award to the board;

(b) all fees due and owing the attorneys having represented such indi-
vidual in the civil action;

(c) reinburse all health care insurance providers for paynents nade to
nedi cal providers on behalf of such individual in relation to the inju-
ries alleged in the civil action

(d) reinburse the local and state governnent for the follow ng
expenses incurred during the ten years prior to the commencenent of the
civil action with respect to such indiyvidual

(1) all expenses related to representation by the public defender

(2) all court costs related to such prosecutions;

(3) all costs related to incarceration

(4) all benefits distributed by social services agencies; and

(5) all unenpl oynent insurance benefits;

(e) reinburse the |ocal and state governnent for the anticipated costs
of incarceration of such individual fromthe tinme the civil action is
commenced until the expiration of the termof such individual's sentence
of inprisonnent;

(f) notw thstanding any inconsistent provision of the estates, powers
and trusts law or the civil practice law and rules with respect to the
timely bringing of an action, to the victimof the specific crimnal act
involved in the civil action an anmpbunt not to exceed three and one-half
times the victin s actual out-of-pocket expenses and pain and suffering,
| ess any amount previously awarded by the board;

(g) notwithstanding any inconsistent provision of the estates, powers
and trusts law or the civil practice law and rules with respect to the
tinmely bringing of an action, to all victins of crinmes commtted by such
individual in the ten years imediately preceding the comencenent of
the civil action an anmbunt not to exceed three tines their actual out-
of - pocket expenses, |ess any amount previously awarded by the board; and

(h) the balance of such escrow account, less the interest accrued by
such account, to the individual comrencing such civil action.

5. The board shall establish such rules and regulations as are neces-
sary for the inplenmentation of this section

§ 2. The civil practice law and rules is anmended by adding a new
section 1027 to read as foll ows:
8§ 1027. Service of sunmmons and conplaint; crinme victins board. In an

action commenced by a person convicted of a violent felony offense for
personal injuries sustained either during the comm ssion of such offense
or while fleeing such offense, such person shall serve a copy of the
sumons and conplaint on the chairman of the crine victinms board.

§ 3. The tax law is anended by adding a new section 612-a to read as
foll ows:

8 612-a. Lunp sumdistribution crine victins board. There is hereby
levied and inposed a tax on the funds distributed to a person convicted
of a violent felony offense pursuant to section Si X hundr ed
thirty-four-a of the executive law in the amount of ten percent of the
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1 total award in such action. Such tax shall be due upon distribution of
2 such funds.
3 8§ 4. This act shall take effect on the first of January next succeed-
4 ing the date on which it shall have becone a | aw, except that any rules
5 and regulations necessary for the tinely inplenentation of this act on
6 its effective date are authorized and directed to be promulgated on or
7 before such date

SPONSORSMEMO:

NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accor dance with Assembly Rulelll, Sec 1(e)

Bl LL NUMBER A3205

SPONSOR:  McLaughl in

TITLE OF BILL: An act to anend the executive law, the civil practice
law and rules and the tax law, in relation to personal injury awards for
injuries sustained by convicted violent felony offenders during the
conmission or as a direct result of a crine

PURPOSE OR GENERAL | DEA OF BI LL:

To require that civil judgnments awarded to crimnals as a result of
injuries sustained during the conmission or as a direct result of
certain felonies be placed into receivership for a mnimum of ten years
so that the victims of the crimnal and society may recover danages from
the crimnal's award.

SUMMVARY OF SPECI FI C PROVI SI ONS

The bill requires that judges and juries awarding civil judgments to
persons for injuries sustained during the conmm ssion of a violent felo-
ny, or a direct result of such felony, place the judgnment in receiver-
ship for ten years and appoint the Crine Victins Board (CVB) as receiv-
er. Once the receivership is established, the CvBis to notify all known
and possible victinms of this or any other crimnal act by the felon so
that clains may be filed for danmages against the award. The CVB is

aut horized to distribute awards to qualifying clains at a rate of three-
and-one-hal f tinmes the actual damages suffered by victins of the crine.
In addition, all victinms of the crinmes cormmitted by the individual wth-
in the past 10 years can claimtrebl e danages.

In addition to reinbursing crinme victins fromthe crimnal's funds, the
Crime Victins Board is granted a fee of 20 percent to nanage the receiv-
ership and permitted another 20 percent for the Crinme Victins Conpen-
sation Fund. Also, any public costs, including those for health care and
hospitalization, public defenders, court time, prosecution, and incar-
ceration, can also be recovered fromthe felon's award.

Finally, after ten years, the remaining award nonies are transferred to
the individual, subject to a 10 percent state tax. The CVB is enpowered
to extend the |life of the receivership if it has reason to believe there
may be further clains fil ed.

JUSTI FI CATI ON:
Tragically, in several instances, the courts uphold a felon's right to
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sue | aw enforcenment personnel in cases where the felon clainms excessive
force was used to apprehend him

In a recently deci ded Court of Appeals case,

MCCUWMM NGS V. NEW YORK

CITY TRANSI T AUTHORITY, the majority held that the standard to justify
the use of deadly force by | aw enforcenent in defending a charge of
crimnal conduct does not apply in negligence or civil cases.

As a result, MCumm ngs, who was paral yzed froma bullet fired by a
transit police officer while in the course of fleeing the crine scene,
was awarded a $4.3 nillion verdict. In another case, a prisoner serving
time for killing a New York City police officer was recently awarded a
$600, 000 settlement because of the stress he allegedly suffered while
incarcerated. Clearly, there is sonething wong with the system when a
convicted crimnal can profit fromhis or her crine.

This bill, if enacted into |aw, would preserve a crimnal's constitu-
tional right to sue but would place the jury award in receivership
agai nst which any clains could be nade.

Several attenpts to exonerate police officers of liability in civi
suits filed by felons have been struck down by the courts. By estab-
lishing such jury awards as receiverships, this bill will wthstand
constitutional scrutiny and help to insure that crine victins are
conpensated and fel ons not unjustly rewarded.

PRI OR LEd SLATI VE HI STORY

1997-98 - All7: Referred to Governnental Operations
1999 - A 1264: Referred to CGovernmental Operations
1999 - A 1264-A. Referred to Governnental Operations
2001-02 - A 2575: Referred to Governnental Operations
2003-04 - A 2529: Referred to Governnental Operations

FI SCAL | MPLI CATI ONS:

The state wll receive additional revenue from the tax and from

rei mbursenment for costs associated with prosecution and incarceration of
vi ol ent felons.

EFFECTI VE DATE

This act shall take effect on the first of January next succeeding the
date on which it shall have becone | aw, except that any rules and regu-
| ati ons necessary for the tinely inplenmentation of this act on its
effective date shall be promnulgated on or before such date.
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