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BILL TEXT:

STATE OF NEW YORK

4088- - A

2005- 2006 Regul ar Sessi ons

| N ASSEMBLY

February 8, 2005

Introduced by M of A  PRETLOW LATIMER, PHEFFER, TITUS, EDDI NGTON
ENGLEBRI GHT -- Multi-Sponsored by -- M of A  BENEDETTO, BOYLAND,
CASALE, CHRISTENSEN, COLTON, CROUCH, CYMBRONTZ, L. DIAZ, R Dl Az,
ERRI GO, ESPAI LLAT, FIELDS, GORDON, GREEN, GUNTHER, HEASTIE, JOHN
KOON, LAVI NE, LUPARDO, MDONOUGH, M LLER, N. RIVERA, P. RIVERA, ROBI N
SON, STEPHENS, TOMS, TOWSEND, WRI GHT -- read once and referred to

the Conmittee on Codes -- reconmitted to the Conmittee on Codes in
accordance with Assenmbly Rule 3, sec. 2 -- conmittee di scharged, bil
amended, ordered reprinted as amended and reconmitted to said commt-
tee

AN ACT to amend the crimnal procedure |aw, the penal |aw, the socia

services law, and the civil practice law and rules, in relation to
enacting the Child Sexual Abuse Reform Act of 2006; providing for the
elimnation and extending of certain statutes of linmitations related

to sexual offenses against children, the expansion of reporting
requi renments in cases of such offenses, and the expansion of the
central child abuse and naltreatnent register; to repeal certain
provi sions of the social services law relating thereto; and providing
for the repeal of certain provisions upon expiration thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as follows:

1 Section 1. This act shall be known and may be cited as the "Child
2 Sexual Abuse Reform Act of 2006"

3 § 2. Paragraph (f) of subdivision 3 of section 30.10 of the crinina
4 procedure |law, as added by chapter 122 of the laws of 1996, is anended
5 to read as foll ows:

6 (f) [Eo+—purposes—of—a] A prosecution involving a sexual offense as
7 defined in article one hundred thirty of the penal |aw conmitted agai nst
8 a child less than eighteen years of age, incest as defined in section
9 255.25 of the penal law conmtted against a child | ess than ei ghteen
10 years of age, or use of a child in a sexual performance as defined in

EXPLANATI ON--Matter in jtalics (underscored) is new, matter in brackets
[-] is old law to be omitted.
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section 263.05 of the penal law, | i
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conspiracy to commt any of the foregoing offenses under article one
hundred five of the penal law, may be commenced within thirty years of
the victimattai ning the age of eighteen.

§ 3. Subdivision 3 of section 30.10 of the crimnal procedure law is
amended by addi ng a new paragraph (h) to read as foll ows:

(h) A prosecution for the offense of hindering prosecution in the
third degree as defined in section 205.55 of the penal law, hindering
prosecution in the second degree as defined in section 205.60 of the
penal |aw, and hindering prosecution in the first degree as defined in
section 205.65 of the penal |aw, where such offense involves a sexua
of fense as defined in article one hundred thirty of the penal |law which
is committed against a child less than eighteen years of age, incest as
defined in section 255.25 of the penal |law which is conmitted against a
child less than eighteen vyears of age, or use of a child in a sexua
performance as defined in section 263.05 of the penal law, nmay be
commenced within thirty years.

8§ 4. Paragraph (a) of subdivision 4 of section 30.10 of the crinina
procedure law is anended to read as foll ows:

(a) Any period followi ng the commi ssion of the offense during which
(i) the defendant was continuously outside this state or (ii) the where-
abouts of the defendant were continuously unknown and continuously unas-
certainable by the exercise of reasonable diligence. However, in no
event shall the period of limtation be extended by nore than [#&-re]
thirty years beyond the period otherw se applicable under subdivision
t wo.

8§ 5. Subdivision 7 of section 10.00 of the penal law, as amended by
chapter 791 of the laws of 1967, is amended to read as foll ows:

7. "Person" nmeans a human being, and where appropriate, a public or
private corporation, an unincorporated association, a partnership, a
nonprofit corporation, a government or a governmental instrumentality.

8§ 6. Section 20.00 of the penal law is anended to read as foll ows:

§ 20.00 Criminal liability for conduct of another

When one person engages in conduct which constitutes an offense,
another person is crimnally liable for such conduct when, acting wth
the nmental culpability required for the conm ssion thereof, he or she
solicits, requests, conmmands, inmportunes, or intentionally aids such
person to engage in such conduct or, for an offense listed in article
one hundred thirty of this chapter which is commtted against a child
less than eighteen years of age, after the commi ssion of the offense he
or she conceals or hinders the discovery of the offense or evidence of
t he of f ense.

§ 7. Paragraph (h) of subdivision 3 of section 130.05 of the pena
| aw, as amended by chapter 264 of the laws of 2003, is anended to read
as foll ows:

(h) aclient or patient and the actor is a health care provider [ef] .
mental health care provider or anyone representing hinself or herself as
a nenber of the clergy who provides health care or nental health care
services charged with rape in the third degree as defined in section
130. 25, crimnal sexual act in the third degree as defined in section
130. 40, aggravated sexual abuse in the fourth degree as defined in
section 130.65-a, or sexual abuse in the third degree as defined in
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section 130.55, and the act of sexual conduct occurs during a treatnent
session, consultation, interview, or exam nation

§ 8. The penal law is anended by adding a new section 260.09 to read
as follows:

8§ 260.09 Endangering the welfare of a child in the first degree.

A person is guilty of endangering the welfare of a child in the first
degree  _when he or she commts conduct which is injurious to the phys-
ical, nental or noral welfare of a child |less than seventeen vyears of
age and violates any section of article one hundred thirty of this chap-
10 ter or section 263.05 of this title.

OCoO~NOOUITE, WN B

11 Endangering the welfare of a child in the first degree is a class E
12 felony.

13 8§ 9. The section headi ng, the opening paragraph and the closing para-
14 graph of section 260.10 of the penal |aw are anmended to read as foll ows:

15 Endangering the welfare of a child in the second degree.

16 A person is guilty of endangering the welfare of a child in the second
17 degree when:

18 Endangering the welfare of a child in the second degree is a class A

19 m sdeneanor.

20 § 10. Paragraph c of subdivision 5 of section 120.40 of the penal |aw,
21 as added by chapter 635 of the laws of 1999, is anended to read as
22 follows:

23 c. assault in the third degree, as defined in section 120.00; nmenacing
24 in the first degree, as defined in section 120.13; menacing in the
25 second degree, as defined in section 120.14; coercion in the first
26 degree, as defined in section 135.65; coercion in the second degree, as
27 defined in section 135.60; aggravated harassnent in the second degree,
28 as defined in section 240.30; harassment in the first degree, as defined
29 in section 240.25; nenacing in the third degree, as defined in section
30 120.15; crimnal mschief inthe third degree, as defined in section
31 145.05; <crimnal mnischief in the second degree, as defined in section
32 145.10, crimnal mschief inthe first degree, as defined in section
33 145.12; <crimnal tanpering in the first degree, as defined in section
34 145.20; arson in the fourth degree, as defined in section 150.05; arson
35 in the third degree, as defined in section 150.10; crimnal contenpt in
36 the first degree, as defined in section 215.51; endangering the welfare
37 of achild in the second degree, as defined in section 260.10; endanger-
38 ing the welfare of achildinthe first degree, as defined in section
39 260.09; or

40 § 11. The openi ng paragraph of section 260.15 of the penal |aw, as
41 anmended by chapter 156 of the laws of 2000, is anmended to read as
42 foll ows:

43 In any prosecution for endangering the welfare of a child in the first
44 or second degree, pursuant to section 260.09 or 260.10:

45 § 12. The penal law is anmended by adding a new section 130.95 to read
46 as follows:

47 § 130.95 Penalties for failure to report.

48 1. Any person required by section four hundred thirteen of the socia
49 services lawto report a case of suspected child abuse who know ngly and
50 willfully fails to do so shall be civilly liable for the danages proxi -
51 nmately caused by such failure and shall be guilty of a class A m sdenea-
52 nor.

53 2. Any person who is required, pursuant to section four hundred thir-
54 teen of the social services law, to report suspected child abuse and who
55 knowingly and willfully fails to nake such a report on nore than one
56 occasion shall be qguilty of a class E fel ony.
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3. If any person is convicted of violating this section on two or nore

occasions, the district attorney of the county where such person works

or resides shall be allowed to nake an application to the court for the

appointnent of a nonitor fromthe departnent of corrections to ensure

the conpliance of such person with the mandatory reporting requirenents

of section four hundred thirteen of the social services |aw.

8§ 13. Subdivision 1 of section 413 of the social services law is
REPEALED and a new subdivision 1 is added to read as fol | ows:

1. (a) The follow ng persons and officials are required to report or

cause a report to be made in accordance with this title when they have

reasonable cause to suspect that a child comng before themin their

prof essional or official capacity is an abused or maltreated child, when

t hey have reasonabl e cause to suspect a person comng before them in

their professional or official capacity was abused or nmltreated when he

or she was a child, or when they have reasonabl e cause to suspect that a

child is an abused or maltreated child where any person cones before

themin their professional or official capacity and states from persona

know edge facts, conditions or circunstances which, if correct, would

render the <child an abused or naltreated child: any physician; reqis-

tered physician assistant; surgeon; nedical exanm ner; coroner; dentist;

dental hygienist; osteopath; optonetrist; chiropractor; podiatrist;

resident; intern; psychologist; reqgistered nurse; social worker; ener-

gency nedical technician; licensed creative arts therapist; |icensed

marriage and famly therapist; licensed nental health counsel or

| i censed psychoanal yst; hospi t al per sonnel engaged in the adm ssion

exam nation, care or treatnment of persons; nenber of the clergy or any

person enployed at a religious institution; a Christian Science practi -

tioner; school official; social services worker; day care center worker;

provider of famly or group famly day care; enployee or volunteer in a

residential care facility defined in subdivision seven of section four

hundred twelve of this title or any other child care or foster care

worker; mental health professional; substance abuse counsel or; al cohol -

ismcounselor; peace officer; police officer; district attorney or

assistant district attorney; investigator enployed in the office of a

district attorney; or other law enforcenent official. Wenever such

person is required to report under this title in his or her capacity as

a nenber of the staff of a nedical or other public or private institu-

tion, school, facility or agency, he or she shall imediately notify the

person in charge of such institution, school, facility or agency, or his

or her designated agent, who then also shall becone responsible to

report or cause reports to be made. However, nothing in this section or

title is intended to require nore than one report fromany such institu-

tion, school or agency. At the tinme of the naking of a report, or at any

tinme thereafter, such person or official nay exercise the right to

request, pursuant to paragraph (A) of subdivision four of section four

hundred twenty-two of this title, the findings of an investigati on nade

pursuant to this title or section 45.07 of the nental hygiene |aw.
(b) Unless the person confessing or confiding waives the privilege, a

nenber of the clergy, or other mnister of any religion or duly accred-

ited Christian Science practitioner, shall not be required to make a

report as required by paragraph (a) of this subdivision if the

conf ession or confidence was nade to himor her in his or her profes-

sional character as spiritual advisor
(c) For the purposes of this subdivision the term"nenber of the cler-

gy" shall have the sane definition as the term"clergyman" as set forth

in section two of the religious corporations |aw and shall also include
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any person responsible for supervising a nenber of the clergy of a reli-
gious institution or responsible for the adm nistration of a religious
institution.

(d) For the purposes of this subdivision the term"religious institu-

tion" shall nean a religious corporation created to enable its nenbers
to nmeet for divine worship or other religious observances or a congre-
gation, society, or other assenblage of persons who are accustoned to
neeting for divine worship or other religious observances, w thout
havi ng been incorporated for that purpose, as provided in section two of
10 the religious corporations |aw
11 § 14. Paragraph (c) of subdivision 2 of section 422 of +the socia
12 services law, as added by chapter 717 of the |laws of 1986, is anmended to
13 read as foll ows:
14 (c) Wenever a telephone call to the statew de central register
15 described in this section is received by the |[departsent] office of
16 children and famly services, and [+he—departwent] such office finds
17 that the person allegedly responsible for abuse or naltreatnent of a
18 child cannot be a subject of a report as defined in subdivision four of
19 section four hundred twelve of this [ehepter] title, but believes that
20 the alleged acts or circunstances against a child described in the tele-
21 phone call may constitute a crine or an inmediate threat to the child's
22 health or safety, [#he—departrent] such office shall: (1) convey by the
23 nost expedi ent nmeans avail able the information contained in such tele-
24 phone <call to the appropriate |aw enforcenment agency, district attorney
25 or other public official enpowered to provide necessary aid or assist-
26 ance and, (2) include such individuals in the statewide central register
27 in accordance wth the requirements of subdivision three of this
28 section, and nmake such infornmation accessible pursuant to section four
29 hundred twenty-four-a of this title. The conm ssioner of the office of
30 children and fanily services shall pronulgate any additional rules and
31 regqgulations he or she deens necessary in furtherance of this paragraph.

OCoO~NOOUITE, WN B

32 § 15. Section 208 of the civil practice |aw and rul es, as anmended by
33 chapter 485 of the laws of 1986, is anended to read as foll ows:
34 § 208. Infancy, insanity. If a person entitled to conmence an action

35 is wunder a disability because of infancy or insanity at the time the
36 cause of action accrues, and the tine otherwise linited for comrencing
37 the action is three years or nore and expires no later than three years
38 after the disability ceases, or the person under the disability dies,
39 the time within which the action nust be comenced shall be extended to
40 three years after the disability ceases or the person under the disabil-
41 ity dies, whichever event first occurs unless such action is for sexua
42 assault upon a child under any section of article one hundred thirty of
43 the penal |law, then such action may be commenced up to six years after
44 the disability ceases or the person under the disability dies, whichever
45 event first occurs; if the tine otherwise limted is |less than three
46 years, the tine shall be extended by the period of disability. The tine
47 wthin which the action nmust be commenced shall not be extended by this
48 provision beyond ten years after the cause of action accrues, except, in
49 any action other than for nedical, dental or podiatric malpractice,
50 where the person was under a disability due to infancy. This section
51 shall not apply to an action to recover a penalty or forfeiture, or
52 against a sheriff or other officer for an escape.

53 § 16. The <civil practice law and rules is anended by adding a new
54 section 213-c to read as foll ows:
55 8 213-c. Actions for sexual assault or abuse of an infant. Not wi t h-

56 standing any provision of lawto the contrary, any cause of action of
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physi cal or psychol ogical injury sustained by a person under eighteen

years of age as aresult of a sexual assault or abuse, which is barred

because the statute of |limtations has expired, is revived

action thereon may be commenced within two years of the effective date

of this section. For the purposes of this section, sexual assault

abuse shall be a sex offense as defined under article one hundred thirty

of the penal |aw or a predecessor statute at the tine of the assault or

abuse. Any such cause of action previously dismssed because

OCoO~NOOUITE, WN B

statute of |limtations may be brought under this section notw thstanding

10 such dismssal. The provisions of this section shall be applicable to

11 any civil action governed by the statute of |imtations of

12 jurisdiction. Any cause of action for damages arising under this section

13 shall not

nclude, as part of the resolution, a confidentiality clause

14 or agreenent as a matter of public policy.
15 § 17. This act shall take effect on the sixtieth day after it

16 have become a |I|aw, provided, however, that section 213-c of the civi

17 practice law and rul es, as added by section sixteen of this act,

18 expire and be deened repealed three years after the effective date of

19 this act.

SPONSORSMEMO:
NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rulelll, Sec 1(e)

Bl LL NUVBER: A4088A

SPONSOR:  Pret!| ow

TITLE OF BILL:

An act to anend the crimnal procedure |aw, the penal |aw, the socia
services law, and the civil practice law and rules, in relation to
enacting the Child Sexual Abuse Reform Act of 2006; providing for the
elimnation and extending of certain statutes of Iimtations related to
sexual of fenses against children, the expansion of reporting require-
nents in cases of such offenses, and the expansion of the central child
abuse and maltreatment register; to repeal certain provisions of the
soci al services law relating thereto; and providing for the repeal of
certain provisions upon expiration thereof

PURPGSE

Enacts the Child Sexual Abuse Reform Act of 2006; provides for a thirty
year extension of certain statutes of limtations relating to certain
child sexual assault offenses

SUMVARY OF PROVI SI ONS:

Section 2 Extends the statute of limtations for prosecuting sexua

of fenses comm tted against a child |l ess than eighteen years of age for
thirty years.

Section 3 Extends the statute of limtations for the of fense of hinder-
ing the prosecution of a sexual offense against a child |less than eigh-
teen years of age for thirty years.

Section 4 Extends fromfive to thirty years the period of comrencenent
of a crimnal action when the defendant has been outside the state or
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t he def endant's wher eabouts are unknown.

Section 5 Adds nonprofit corporations (including religious corporations)
to the definition of a person

Section 6 Provides for crimnal liability for the conduct of another
after the conmi ssion of the offense when a person conceal s or hinders
the di scovery or evidence of a child sexual assault offense.

Section 7 Stipulates that a person is incapable of providing consent for
sexual acts, when such person receives treatment froma health care or
mental health services provider and such provider represents himor
hersel f as a menber of the clergy.

Section 8 Adds a new penalty of endangering the welfare of a child in
the first degree defined as a class E fel ony.

Section 9 Adds a new penalty of endangering the welfare of a child in
the second degree defined as a class A m sdeneanor

Section 10 Adds endangering the welfare of a child in the first degree
and second degree to the |list of specified predicate crines.

Section 11 Adds to the list of potential defenses in a crimnal prose-
cution endangering the welfare of a child in the first or second degree.

Section 12 Establishes penalties for mandated reporters' failure to
report cases of suspected child abuse.

Section 13 Adds and defines menbers of the clergy to the list of
mandat ed reporters in the social services law, with an exception for the
act of confession or counsel as a spiritual advisor

Section 14 Requires individuals other than a parent or guardi an who are
the subject of a report to the statewi de central registry to be included
in the database of suspected of fenders.

Section 15 Extends fromthree to six years the tine period in which an
action for a child sexual assault offense may be commenced by an indi-
vi dual who was disabled as a result of infancy or insanity at the tine
of the cause of action.

Section 16 Allows for a period of two years, a cause of action to be
commenced in cases of child sexual assault or abuse, when such cause of
action was previously barred due to the expiration of the statute of
limtations.

EXI STI NG LAW

* Allows statutes of limtations for both prosecuting sexual offenses
conmitted against a child | ess than ei ghteen years of age and the

of fense of hindering the prosecution of a sexual offense against a child
| ess than ei ghteen years of age;

* Requires cases of action to be brought within five years;

* Excludes religious corporations or nonprofit institutions in the defi-
nition of a person;

* Does not provide for any crimnal liability after the comission of a
crime when evidence of a crinme has been hindered or conceal ed;

* Does not stipulate that patients of clergy nmenbers who provide health
or nmental health care cannot provide consent for sexual acts;

* Provides only for one penalty of endangering the welfare of a child;
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* Does not include endangering the welfare of a child in the first or
second degree to the list of specified predicate crines;

* Does not include: penalties for mandated reporters failure to report;
menbers of the clergy in the Iist of mandated reporters; or individuals
ot her than parents or guardians to be included in the database of
suspect ed of fenders; and,

* Prohibits causes of action to be commenced in cases of child sexua
assault or abuse if the statute of linmtations has expired.

JUSTI FI CATI ON:

Sexual assault is a crinme that is devastating and life altering. The
enoti onal confusion and aftermath experienced by a victimof a sexua
assault can manifest a nunber of obstacles delaying or possibly elim-
nating the process of healing. Wien the victinms of sexual assault are
children the process of healing becones their childhood. When a crine
of this magnitude is conmmitted against a child, someone who can not
defend or fight for thenselves we nust fight for them If we allowthe
perpetrators of child sexual abuse to continue to prey on the children
of New York State, we are not only failing the children, but condoning
the actions of these pedophiles. Due to the high nunber of unreported
cases and the effect on the victinmls quality of life, it has becone very
apparent that the current |aws of New York State pertaining to child
sexual abuse are glaringly inadequate and unable to address the nany

| egal and ethical issues that exist.

The typical child sexual offender nolests an average of 117 children
nost of whom do not report the offense. Failure to report occurs often
for a variety of different reasons. For exanple children who are sexual -
Iy abused do not al ways recognize that they are being victimzed. Those
who recogni ze what has happened fear that disclosure will bring conse-
guences even worse than being victimzed again. Mst children who are
victinms of sexual abuse know their abuser; this violation of trust
develops into an inability to trust |eading to another unreported crime.
Al so the post traumatic stress that occurs from being repeatedly abused
in childhood can result in disassociation, preventing nenories from
being integrated into consciousness and resulting in total denial of the
abuse. This coping mechanismmay |lead to an altered sense of self and
extend into adul thood. Many victins suffer fromlong term psychol ogi ca
di sturbances and in extrene cases may develop a nultiple personality

di sorder. Once the disassociation or post traumatic stress disorder
devel ops treatnment becomes very difficult and the victins resistant.
Many tinmes only as an adult can the survivors of child sexual assault
recogni ze havi ng been abused, confront their abuser and take action.

This legislation and its | anguage is based on the recommendati ons from
the Suffol k County Supreme Court Special Grand Jury's investigation into
the Di ocese of Rockville Center. Wat becane painfully evident through
the course of the Grand Jury investigation and report is that New York
State statute needs significant nodifications to address the many issues
pertaining to child sexual assault. This legislation will punish those
who perpetrate this crine as well as those who would hinder its prose-
cution and provide a forum whereby survivors of these horrific crines
truly realize that the lawis on their side by giving them an opportu-
nity for justice and closure.

LEG SLATI VE HI STORY!
S4207B of 2003-04 died in Codes Committee
S3088 of 2005 died in Codes Conmittee

FI SCAL | MPLI CATI ONS:
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State fiscal inplications to be deternined

LOCAL FI SCAL | MPLI CATI ONS:

Local District Attorneys' offices could see an increase in the nunber of
cases being prosecuted due to the expiration of the statute of limta-
tions, the new penalties added by |egislation, and the three year period
wher eby causes of action can be commenced in cases of child sexua
assault or abuse when such causes of action were previously barred due
to the expiration of the statute of limtations.

EFFECTI VE DATE
Sixty days after it beconmes |aw. Section 16 of this act shall expire and

be deenmed repeal ed three years after the effective date.
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