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STATE OF NEW YORK

5674

2005- 2006 Regul ar Sessi ons

| N ASSEMBLY

February 25, 2005

Introduced by M of A SCH MM NGER, MAGEE, EDDI NGTON -- Milti-Sponsored
by -- M of A GALEF, TOMS -- read once and referred to the Conmttee
on Judiciary

AN ACT to anmend the civil practice law and rules, in relation to enact-

ing the "medical liability reformact"; and to repeal subparagraph
(ii) of paragraph 1 of subdivision (d) of section 3101 of such |aw and
rules relating to disclosure of expert witnesses in nedical, denta

and podiatric medical mal practice actions

The People of the State of New York, represented in Senate and Assem
bly, do enact as follows:

Section 1. Short title. This act shall be known and may be cited as
the "nmedical liability reformact"”.

§ 2. Section 3012-a of the civil practice |law and rul es, as anmended by
chapter 507 of the laws of 1987, is amended to read as foll ows:

§ 3012-a. Certificate of nmerit in nedical, dental and podiatric malp-
ractice actions. (a) In any action for nedical, dental or podiatric
mal practice, the conplaint shall be acconpanied by a certificate,
executed by the attorney for the plaintiff, declaring that:

(1) the attorney has reviewed the facts of the case and has consulted
with at | east one physician in nmedical nal practice actions, at |east one
dentist in dental nmalpractice actions or at |east one podiatrist in
podi atric mal practice actions who is licensed to practice in this state
[ o¥——ahyp——othe+—state] and who the attorney reasonably believes is know
| edgeable in the rel evant issues involved in the particular action, and
who has signed an affidavit concluding that there is a reasonable basis
for the comencenent of an action, with such affidavit to acconpany the
certificate required by this section, and that the attorney has
concl uded on the basis of such review [ard], consultation and affidavit
that there is a reasonable basis for the commencenent of such action; or

(2) the attorney was unable to obtain the consultation and affidavit
requi red by paragraph one of this subdivision because a linitation of

EXPLANATI ON--Matter in jtalics (underscored) is new, matter in brackets
[-] is old law to be omitted.
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time, established by article two of this chapter, would bar the action
and that the certificate required by paragraph one of this subdivision
could not reasonably be obtained before such time expired. If a certif-
icate is executed pursuant to this subdivision, the certificate required
by this section shall be filed within ninety days after service of the
conpl aint; or

(3) the attorney was unable to obtain the consultation and affidavit
required by paragraph one of this subdivision because the attorney had
nmade t hree separate good faith attenpts with three separate physicians,
10 dentists or podiatrists, in accordance with the provisions of paragraph
11 one of this subdivision to obtain such consultation and none of those
12 contacted woul d agree to such a consultation.

OCoO~NOOUITE, WN B

13 (b) Where a certificate is required pursuant to this section, a single
14 certificate shall be filed for weach action, even if nore than one
15 defendant has been nanmed in the conplaint or is subsequently naned.

16 (c) Where the attorney intends to rely solely on the doctrine of "res
17 ipsa loquitur", this section shall be inapplicable. 1In such cases, the

18 conplaint shall be acconpanied by a certificate, executed by the attor-
19 ney, declaring that the attorney is solely relying on such doctrine and,
20 for that reason, is not filing a certificate required by this section.
21 (d) If a request by the plaintiff for the records of the plaintiff's
22 nedical or dental treatment by the defendants has been made and such
23 records have not been produced, the plaintiff shall not be required to
24 serve the certificate required by this section until ninety days after
25 such records have been produced.

26 (e) [I:nr nurnacac of thic caorti AN and cuhi g0t + o t+hg Nrovi ol Aang of
e € 7 7 = € 1

Byt ag—dentiot—or—padi ol ot conoul bt od —and tho content ool osuch
32 censttati-oh—pi-ovi-tded—howevei—ihat—when—t-he] \VWhen an attorney makes a
33 clai munder paragraph three of subdivision (a) of this section that he
34 or she was unable to obtain the required consultation and affidavit with
35 the physician, dentist or podiatrist, the court may, upon the request of
36 a defendant nmmde prior to conpliance by the plaintiff wth the
37 provisions of [seeter—thirty—enre—hurared| article thirty-one of this
38 chapter, require the attorney to divulge to the court the nanes of
39 physicians, dentists or podiatrists refusing such consultation

40 (f) The provisions of this section shall not be applicable to a plain-
41 tiff who is not represented by an attorney.
42 (g) The plaintiff may, in lieu of serving the certificate and affida-

43 vit required by this section, provide the defendant or defendants with
44 the information required by paragraph one of subdivision (d) of section
45 thirty-one hundred one of this chapter wthin the period of tine
46 prescribed by this section.

47 (h) Where a certificate and affidavit is required pursuant to this
48 section, the failure to tinely file such certificate and affidavit shal
49 require that the action be deened a disnissal of the conplaint for
50 neglect to file the action for the purposes of section two hundred five
51 of this chapter

52 § 3. Section 1600 of the civil practice |aw and rul es, as added by
53 chapter 682 of the laws of 1986, is amended to read as foll ows:

54 § 1600. Deflnltlons As used in this article [the—term—RoR-—B60ROH-G
55 — = i == i
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1. "Nonecononi ¢ danmges" nmeans nonpecuni ary damages arising from pain
suffering, inconvenience, physical inpairnent or disfigurenent, nental
angui sh, enotional distress, |oss of society and conpani onship, |oss of
consortium injury to reputation, huniliation and all other nonpecuniary

damages.

2. "Actual econom c danmges" neans objectively verifiable pecuniary
damages arising from nedi cal expenses and nedical care, |oss of earnings
and earning capacity, burial costs, loss of use of property, loss of
gui dance, costs of repair or replacenent of property, costs of obtaining
substitute donestic services, |loss of enploynent, |oss of business or

enpl oynment opportunities, rehabilitation services, custodial care and
all other pecuniary danmages.

§ 4. Section 1601 of the civil practice | aw and rules, as added by
chapter 682 of the laws of 1986 and subdivision 1 as anended by chapter
635 of the laws of 1996, is anmended to read as foll ows:

§ 1601. Limted liability of persons jointly liable. 1. Notwth-
standi ng any other provision of law, when a verdict or decision in an
action or claimfor personal injury is determned in favor of a clai mant
in an action involving two or nore tortfeasors jointly liable or in a
CI a| m aga| nst the state [nnd tha 1i ohi ]l f‘\,/ af 2 daoafandant 1o foind to0 hao

Hy—pereert—e—less—e—the—tetal—abi--y—eassgred—e—al-—persers
Hable], the liability of [sweh] a defendant to the claimant for [rer—e—
eoRem-e—08s| the claimant's actual econoni c danages and noneconomic
damages shall not exceed that defendant’'s equitable share determned in
accordance with the relative culpability of each person causing or
contributing to the total liability for [~Ror—econrerec—oss] the claim
ant's actual econonic damages and noneconomi ¢ damages; Pprovided, however
that the cul pabl e conduct of any person not a party to the action shall
not be considered in determning any equitable share herein if the
claimant proves that with due diligence he or she was unable to obtain
jurisdiction over such person in said action (or in a claimagainst the
state, in a court of this state); and further provided that the cul pable
conduct of any person shall not be considered in determning any equita-
bl e share herein to the extent that action agai nst such person is barred
because the clainmant has not sustained a "grave injury" as defined in
section el even of the workers' conpensation |aw.

2. Nothing in this section shall be construed to affect or inpair any
right of a tortfeasor under section 15-108 of the general obligations
I aw.

8§ 5. The civil practice law and rules is amended by adding a new arti -
cle 50-C to read as foll ows:

ARTI CLE 50-C
LI M TATI ON ON NONECONOM C
DAVAGES

Section 5051. Definitions.
5052. Danmage awar ds.

8 5051. Definitions. As used in this article:

1. "Nonecononi ¢ danages" nmeans nonpecuni ary damages arising from pain
suffering, inconveni ence, physical inpairnent or disfiqgurenent, nment a
angui sh, enotional distress, |oss of society and conpani onship, |oss of
consortium injury to reputation, hunliation and all other nonpecuniary
damages.

2. "Actual econoni c dannges" neans objectively verifiable pecuniary
damages arising from nedi cal expenses and nedical care, |oss of earnings
and earning capacity, burial costs, |oss of use of property, |oss of
gui dance, costs of repair or replacenent of property, costs of obtaining
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substitute donestic services, |loss of enploynent, loss of business or

enpl oynment opportunities, rehabilitation services, custodial care and

all other pecuniary danages.
3. "Personal infjury action" neans any action, including but in no

manner limted to nedical, dental and podiatric nmlpractice actions,

whether in tort, contract or otherwise, in which the plaintiff seeks

danmages for injury to the person or wongful death.
4. "Conpensation” neans nonetary awards.
8 5052. Damage awards. 1. In any personal injury action, the prevail-

ing plaintiff or person who clains injury by or through such injured

plaintiff may be awarded
(a) conpensation for actual econon c danages suffered by the injured

plaintiff or other person who clains injury by or through such injured

plaintiff; and
(b) conpensation for nonecononic damages suffered by the injured

plaintiff or other person who clains injury through such injured plain-

tiff, or as a consequence of injury to such injured plaintiff, not to

exceed two hundred fifty thousand doll ars.
2. The danmmge award recoverable for a personal injury action shall not

exceed the ampunt permtted to be awarded pursuant to subdivision one of

this section regardl ess of the nunber of defendants to such action. |If a

jury awards an anpunt for nonecononi ¢ dannges that exceeds the limta-

tion under subdivision one of this section, the court shall reduce the

ampunt to conformto the limtation.
3. No other personal injury action may be brought by the prevailing

plaintiff or other person who clains injury through such injured plain-

tiff, or as a consequence of injury to such injured plaintiff, to

recover ampunts for the injury or occurrence that gives rise to such

personal injury action
4. \Were a defendant has successfully pleaded and proved contributory

negli gence on the part of the prevailing plaintiff pursuant to article

fourteen-A of this chapter, the damage award to the prevailing plaintiff

shall be dimnished fromthe anpunts awarded pursuant to subdivi sion one

of this section by the proportion which the cul pable conduct attri but-

able to the prevailing plaintiff bears to the culpable conduct which

caused the danmges.
5. Nothing in this section shall be construed to prevent the applica-

tion of section forty-five hundred forty-five of this chapter to a

damage award for a personal injury action nade pursuant to subdivision

one of this section.
6. Notwi thstandi ng any other provision of |law, the jury shall not be

instructed of the limtation on nonecononi ¢ danages as set forth in this

article.

§ 6. Subparagraph (i) of paragraph 1 of subdivision (d) of section
3101 of the civil practice |law and rules, as anended by chapter 184 of
the laws of 1988, is amended to read as follows:

(i) Upon request, each party shall identify each person whomthe party
expects to call as an expert witness at trial and shall disclose in
reasonabl e detail the subject matter on which each expert is expected to
testify, the substance of the facts and opinions on which each expert is
expected to testify, the qualifications of each expert wtness and a
summary of the grounds for each expert's opinion. However, where a party
for good cause shown retains an expert an insufficient period of tine
bef ore the commencenent of trial to give appropriate notice thereof, the
party shall not thereupon be precluded from introducing the expert's
testinmony at the trial solely on grounds of nonconpliance with this
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paragraph. In that instance, upon notion of any party, nmade before or at
trial, or onits own initiative, the court may nake whatever order may

be just. [lp—es—eeion—tor—ediea—dentbol—or—pediabr—e—dpraedee—a

. ) e e b i AN ceaph]
8§ 7. Subparagraph (ii) of paragraph 1 of subdivision (d) of section
3101 of the civil practice |aw and rules is REPEALED and a new subpar a-
graph (ii) is added to read as follows:
10 (ii) Notwi thstanding any other provision of this article or of article
11 thirty-two of this chapter, in an action for nedical, dental or podia-
12 tric malpractice, at the tinmes and in the sequence directed by the
13 court, such tines to be prior to the service and filing of a note of
14 issue unless the court directs otherw se and preserves the right of
15 every party to depose a person whose disclosure occurs subsequent to the
16 filing of a note of issue, each party shall disclose to the other
17 parties the identity of any person who may be used at trial to provide
18 expert testinony in the case and each such disclosure shall be acconpa-
19 nied by a witten report prepared and signed by such person. The report
20 shall contain a conplete statenent of all opinions to be expressed and
21 the basis and reasons therefor; the data or other information considered
22 by such person in formng the opinions; any exhibits to be used as a
23 summary of or support for the opinions; the qualifications of the
24 person, including a list of all publications authored by the person
25 during the preceding ten years; the conpensation to be paid for the
26 person's consideration of data or other information and for his or her
27 testinony; and a listing of any other cases in which the person has
28 testified as an expert at trial or by oral deposition within the preced-
29 ing four vyears. Each party shall be required to produce each person so
30 jidentified by such party as an expert witness, for exam nation upon ora
31 deposition upon receipt of a notice to take oral deposition in accord-
32 ance with rule thirty-one hundred seven of this article. Unl ess nanifest
33 injustice would result, the court shall require that the party noticing
34 an oral deposition of such an expert w tness pay such witness a reason-
35 able fee for tine spent in attending such oral deposition. [If any party
36 fails to identify a person as an expert witness in accordance with the
37 provisions of this clause, or if any party fails to nmake any person
38 identified by the party as an expert w tness available for oral deposi -
39 tion in accordance with the provisions of this clause, that party shal
40 be precluded fromoffering such expert's testinony at the trial of the
41 action.
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42 § 8. This act shall take effect inmmediately; except that sections two,
43 three, six and seven of this act shall take effect on the ninetieth day
44 after this act shall have become a |aw and shall apply to actions

45 comenced and clains filed on or after the effective date of such
46 sections. The provisions of sections four and five of this act shal
47 apply to causes of action and clainms accruing on or after the effective
48 date of this act.

SPONSORSMEMO:
NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rulelll, Sec 1(e)

Bl LL NUVBER: A5674

SPONSOR:  Schi mm nger (VbB)
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TITLE OF BILL: An act to anend the civil practice law and rules, in
relation to enacting the "nedical liability reformact"”; and to repea
subparagraph (ii) of paragraph 1 of subdivision (d) of section 3101 of
such law and rules relating to disclosure of expert witnesses in

nmedi cal , dental and podiatric nmedical mal practice actions

PURPOSE: The purpose of this legislation is to reformthe Civil Prac-
tice Law and Rules in regards to nedical liability.

SUMMARY OF PROVI SIONS: Section 1 - title, "Medical Liability Reform
Act . "

Section 2 - adds the requirenent of an affidavit from a physician
concluding that there is a reasonable basis for the conmencenment of an
action, with such affidavit to acconpany the certificate required by
this section, with caveats.

Section 3 - repeals the definition of "non-economc |oss" and repl aces
it with definitions for "noneconom ¢ danages" and "actual economnic
damages. "

Section 4 - amends section 1601 of the CPLR to make equitable share
regardl ess of whether a defendant was |less than fifty percent liable, as
determ ned in accordance with the relative culpability of each defend-
ant.

Section 5 - adds Article 50-C, Iimtation on non-econom ¢ danmages to the
CPLR.

Section 6 - anmends section 3101 of the CPLR renobves the exception that
all ows the om ssion of the names of nedical, dental or podiatric experts
from production materials concerning experts testifying at trial

Section 7 - replaces clause (ii) of paragraph 1 of subdivision (d) of
section 3101 of the CPLR to require that, in an action for nedical
dental or podiatric nalpractice, the report shall contain a conplete
statenent of all opinions to be expressed, the basis and reasons there-
for; the data or other information considered by such person in formng
t he opinions; any exhibits to be used as a sunmary of or support for the
opi nions; the qualifications of the person, including a list of al
publications authored by the person during the preceding ten years; the
conpensation to be paid for the person's consideration of data or other
informati on and for his or her testinony; and a |listing of any other
cases in which the person has testified as an expert at trial or by ora
deposition within the preceding four years. Additionally, this bil
requires a party to produce such expert for an EBT, in accordance wth
rule 3107 of the CPLR Unless manifest injustice would result, the court
shall require that the party noticing an oral deposition of such an
expert witness pay such witness a reasonable fee for time spent in
attendi ng such oral deposition. Violation of these provisions shal
preclude a party fromoffering such expert's testinmony at the trial of

t he acti on.

EXI STI NG LAW Anends sections 3012-a, 1600, 1601 and adds a new arti -
cle 50-C to the CPLR

JUSTI FI CATI ON: The cost of medical malpractice lawsuits in the state
of New York have increased steadily for several years. Such cost has
driven nmal practice insurance prenmuns up for health care professionals
and driven up the cost of health care for the public. This bill nmakes
nmedi cal mal practice liability reformin several inportant ways.
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The bill provides a true nechanismfor renmoving frivolous clains from
the dockets of New York's court rooms. Fewer non-neritorious claims wll
be advanced in the state, by adding the requirement of an affidavit of
nerit, signed by a physician, and providing a judge the tools to renove
a mal practice claimfor failure to conply with the provisions of this
amended secti on.

To bring down the anobunt of judgnents in medical mal practice clains, the
bill necessarily establishes statutory | anguage for "noneconom c
damages" and "actual econom ¢ danages” in order to facilitate the

$250, 000 cap on nonecononi ¢ damages for which this bill provides. Addi-
tionally, the bill links a defendant's monetary liability to their equi-
tabl e share in accordance with the relative cul pability.

This bill expands the scope of production in regards to expert w tnesses
and their testinony, including identity, which a party nust discl ose
upon request by its opposition. This bill is necessary to facilitate

meani ngful reform of nedical malpractice liability.

LEG SLATI VE H STORY: 2003-2004: A9599/ S469A

FI SCAL | MPLI CATI ONS:  None.

EFFECTI VE DATE: This act shall take effect i mediately, except that
sections two, three, six and seven of this act shall take effect 90 days
after this act shall have becone a |l aw and shall be applicable to
actions comenced and clains filed on and after such date. Sections four
and five of this act shall be applicable to causes of action and clains
on and after this effective date.
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