RETRIEVE BILL
BILL TEXT:
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STATE OF NEW YORK

5894

2005- 2006 Regul ar Sessi ons

| N ASSEMBLY

March 2, 2005

Introduced by M of A IGNIZIO KOLB -- read once and referred to the
Conmittee on Codes

AN ACT to anend the civil practice law and rules, the penal Ilaw, the
crimnal procedure law, and the public health law, in relation to
asset forfeiture for certain crimes and to repeal subdivisions 4-a and
4-b of section 1310, subparagraph (v) of paragraph (b) of subdivision
3 of section 1311, paragraphs (d) and (e) of subdivision 3, subdivi-
sions 3-a and 4-a, paragraph (c) of subdivision 11 and subdivision 12
of section 1311, section 1311-a, subdivision 4 of section 1312, and
section 1349 of the civil practice law and rules, article 480 of the
penal law, subdivision 6 of section 220.50 of the crimnal procedure
| aw, and subdivision 6 of section 837-a of the executive law relating
thereto

The People of the State of New York, represented in Senate and Assem

bly, do enact as foll ows:

Section 1. Subdivision 4 of section 1310 of the civil practice |aw and
rul es, as added by chapter 669 of the |aws of 1984, is anmended to read
as follows:

4. "lInstrunentality of a crine" in cases involving the conm ssion of

felonies defined in article two hundred twenty or section 221.30 or

221.55 of the penal |aw neans any property, including real property and

any buildings, fixtures, appurtenances and i nprovenents thereon and any

right, title or interest in the whole or part of any |lot or tract of

| and whose use contributes directly and materially to the comm ssion of

the felony. However, in cases involving any other felony defined in the

penal | aw or any other chapter of the consolidated laws of the state

"instrunentality of a crinme" means any property, other than real prop-
erty and any buil dings, fixtures, appurtenances, and inprovenents there-
on, whose use contributes directly and nmaterially to the conmi ssion of a
crinme defined in [subdivsions] subdivision five [and—six] hereof.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old law to be omtted
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§ 2. Subdivisions 4-a and 4-b of section 1310 of the <civil ©practice
| aw and rul es are REPEALED.

§ 3. Subdivision 11 of section 1310 of the civil practice |aw and
rul es, as amended by chapter 655 of the laws of 1990, is amended to read
as follows:

11. "Caimng authority" nmeans the district attorney having jurisdic-
tion over the offense or the attorney general for purpose of those
crimes for which the attorney general has crinnal jurisdiction in a
case where the [urdertyng] defendant in the forfeiture actionis a
person agai nst whom a crimnal charge has been, is being or is about to
be brought by the attorney general, or the deputy attorney general in
charge of the organized crinme task force, when exercising the powers and
performng the duties of the district attorney pursuant to subdivision
seven of section seventy-a of the executive |law or pursuant to cross-de-
signation by the district attorney or the appropriate corporation coun-
sel or county attorney, provided that the corporation counsel or county
attorney may act as a claimng authority only with the consent of the
district attorney or the attorney general or the deputy attorney genera
in charge of the organized crine task force, as appropriate.

8§ 4. The openi ng paragraph of subdivision 1 of section 1311 of the
civil practice law and rules, as amended by chapter 655 of the |aws of
1990, is anended to read as foll ows:

A civil action may be conmenced by the appropriate claimng authority
against a crimnal defendant to recover the property which constitutes
the proceeds of a crinme, the substituted proceeds of a crime[s~] or an
instrunentality of a crinme [e+—the—teal—properiy—heiiipatal-ty—ot—a
e+me] or to recover a noney judgnent in an anmount equivalent in value
to the property which constitutes the proceeds of a crinme, the substi-
tuted proceeds of a crime, or an instrumentality of a crinme[——ef—ihe

i i Hre| . A civil action may be
conmenced agai nst a non-crimnal defendant to recover the property which
constitutes the proceeds of a crime, the substituted proceeds of a
crinme[-] or an instrunentality of a crine[ —e+—the—teat—preperiy—nstiu—
FeRtaly—ef—a—e+++re] provi ded, however, that a judgnment of forfeiture
predi cated upon clause (A) of subparagraph (iv) of paragraph (b) of
subdivision three hereof shall be limted to the anbunt of the proceeds
of the crinme. Any action under this article nust be conmenced wthin

five years of the conmission of the crime and shall be civil, renedial,
and in personamin nature and shall not be deened to be a penalty or
crimnal forfeiture for any purpose. Except as otherwi se specially
provided by statute, the proceedings wunder this article shall be

governed by this chapter. An action under this article is not a crim -
nal proceeding and nay not be deemed to be a previous prosecution under
article forty of the crimnal procedure |aw.

8§ 5. Paragraph (b) of subdivision 1 of section 1311 of the civil prac-
tice law and rules, as added by chapter 669 of the |aws of 1984, is
amended to read as follows:

(b) Actions relating to pre-conviction forfeiture crines. An action
relating to a pre-conviction forfeiture crine need not be grounded upon
conviction of a pre-conviction forfeiture crinme, provided, however, that
if the action is not grounded upon such a conviction, it shall be neces-
sary in the action for the claimng authority to prove the comm ssion of
a pre-conviction forfeiture crime by clear and convincing evidence. An
action relating to a pre-conviction forfeiture crine which is grounded
upon a conviction of a pre-conviction forfeiture crine may also be
grounded upon crimnal activity arising froma common schene or plan of
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whi ch such conviction is a part, or upon a count of an indictnent or
information alleging a felony which was disnissed at the tine of a plea
of guilty in satisfaction of such count. An action under this paragraph
shall be stayed during the pendency of a crimnal action which is
related to it; provided, that upon notion of a defendant in the forfei-
ture action or the claimng authority, a court may, in the interest of
justice and for good cause, and with the consent of all parties, order
that the forfeiture action proceed despite the pending crimnal action;
and provided that such stay shall not prevent the granting or contin-
10 uance of any provisional renedy provided under this article or any other
11 provision of |aw

12 § 6. Subparagraph (iv) of paragraph (b) of subdivision 3 of section
13 1311 of the civil practice | aw and rul es, as added by chapter 669 of the
14 laws of 1984, is anended to read as follows:

15 (iv) if the action relates to an instrunentality of a crime, except as
16 provided for in subparagraph (i) hereof, the burden shall be wupon the
17 claimng authority to prove by a preponderance of the evidence the facts
18 necessary to establish a claimfor forfeiture and that the non-crinna

19 defendant either (A) knew that the instrumentality was or would be used
20 in the comrission of a crime; provided, however, that where the instru-
21 nentality is real property and any buildings, fixtures, appurtenances
22 and inprovenents thereon, and any right, title or interest in the whole
23 or part of any lot or tract of land, no forfeiture of such property
24 shall be ordered against a non-crimnal defendant who has such know edge
25 and who nakes a reasonable effort to prevent the use of such property in
26 the commssion of the crine or (B) knowi ngly obtained his or her inter-
27 est in the instrunmentality to avoid forfeiture.

28 § 7. Subparagraph (v) of paragraph (b) of subdivision 3 of section
29 1311 of the civil practice law and rules is REPEALED

30 § 8. Paragraphs (d) and (e) of subdivision 3 of section 1311 of the
31 civil practice law and rul es are REPEALED

OCoO~NOOUITE, WN B

32 8§ 9. Subdivision 3 of section 1311 of the civil practice |law and rul es
33 is anmended by adding a new paragraph (d) to read as foll ows:

34 (d) In a forfeiture action conmenced by a claimng authority against
35 any defendant the follow ng rebuttable presunption shall apply:

36 All  currency or negotiable instrunents payable to the defendant or

37 payable to the bearer and exceeding one thousand dollars in value, (i)
38 found in close proximty to controlled substances crimnally possessed
39 in an ampunt sufficient to constitute a violation of subdivision eight,
40 nine, ten, eleven, twelve or thirteen of section 220.16, section 220.18
41 or section 220.21 of the penal law, or (ii) found in close proximty to
42 marihuana crimnally possessed in an anpunt sufficient to constitute a
43 violation of section 221.25 or section 221.30 of the penal law, or (iii)
44 found in close proximty to drug paraphernalia possessed or sold in
45 violation of section 220.50 or section 220.55 of the penal law, or (iv)
46 found in close proximty to precursors of controlled substances crim-
47 nally possessed in conbinations sufficient to constitute a violation of
48 section 220.60 of the penal law, or (v) found in <close proximty to
49 records reflecting the manufacture, sale, distribution, inportation or
50 transportation of controlled substances or nari huana in anmounts suffi-
51 cient to constitute a violation of section 220.16, 220.18, 220.21

52 221.25 or 221.30 of the penal law, are presuned to be the proceeds of a
53 common schene or plan to unlawfully sell a controlled substance or mari -
54 huana, as the case nmay be

55 § 10. Subdivision 3-a of section 1311 of the civil practice | aw and
56 rules is REPEALED
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§ 11. Subdivision 4-a of section 1311 of the civil practice law and
rules i s REPEALED.

§ 12. Paragraph (a) of subdivision 11 of section 1311 of the civi
practice law and rul es, as added by chapter 655 of the laws of 1990, is
amended to read as foll ows:

(a) Any stipulation or settlenent agreenment between the parties to a
forfeiture action shall be filed with the clerk of the court in which
the forfeiture action is pending. No stipulation or settlenent agree-
nment shall be accepted for filing unless it is acconpanied by [anr—affi—
dav+] a certification fromthe claimng authority that witten notice
of the stipulation or settlenent agreenent, including the ternms of such,
has been given to the state crine victins board, the state division of
crimnal justice services, and in the case of a forfeiture based on a
felony defined in article two hundred twenty or section 221.30 or 221.55
of the penal law, to the [state—divHsier—ei—substance—abuse—serw-ees]
of fice of alcoholismand substance abuse services.

§ 13. Paragraph (c) of subdivision 11 of section 1311 of the civi
practice law and rul es i s REPEALED.

§ 14. Subdivision 12 of section 1311 of the civil practice law and
rules i s REPEALED.

§ 15. Section 1311-a of the civil practice law and rules is REPEALED
and a new section 1311-a is added to read as foll ows:

8§ 1311-a. Subpoena duces tecum 1. An application for a subpoena duces
tecum may be made to a court by a clainmng authority at any tine,
including prior to the commencenent of an action w thout notice. Such
subpoena shall be directed only to financial institutions as that term
is defined in subdivision six of section 470.00 of the penal |aw.

2. An application for a subpoena duces tecum shall be supported by an
affidavit, and such other witten docunentation as may be submtted,
whi ch denpnstrates sufficient reason to believe that information nay be
obt ai ned about any debt or property against which a forfeiture |udgnent
may be enforced.

3. Allegations of fact in the application nay be based upon the
personal know edge of the claimng authority or wupon infornation or
belief. 1f the facts stated in the application are derived in whole or
in part fromthe statenents of persons other than the claimng authori-
ty, the sources of the facts nmust be either described or disclosed, and
the application nmust contain facts establishing the existence and reli-
ability of the information supplied by them

4. 1n an application for a subpoena duces tecum w t hout notice, the
claimng authority shall state whether any other such subpoena has been
previously sought in the sane matter agai nst the sane def endant.

5. A court may grant an application for a subpoena duces tecum w t hout
notice when it deternmnes that the affidavit or docunentation subnitted
by the claimng authority establishes sufficient reason to believe that
information may be obtained about any debt or property against which a
forfeiture judgnent nmay be enforced. The subpoena duces tecum shal
direct that the recipient of the subpoena shall not disclose the subject
of the subpoena to any person. The court shall seal all papers which
relate to the application, issuance or proceedi ngs about the subpoena

duces tecum wuntil such tine as the debt or property which was the
subj ect of the subpoena has been |evied upon
§ 16. Subdivision 3 of section 1312 of the civil practice law and

rul es, as amended by chapter 655 of the laws of 1990, is anended to read
as follows:
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3. A court may grant an application for a provisional renedy when it
determnes that: (a) there is a substantial probability that the claim
ing authority wll prevail on the issue of forfeiture and that failure
to enter the order may result in the property being destroyed, renoved
from the jurisdiction of the court, or otherw se be unavailable for
forfeiture; and (b) the need to preserve the availability of the proper-
ty through the entry of the requested order outweighs the hardship on
any party against whom the order nay oper at e[ —ahrad—c—R—aR—action

: ’ )
FeratiRg—o eﬁ. P 999,‘? E}af ehiFy—ot—the |equest?d oFde e ot

ast i n cueh raoal Nrongrta, of -Yalv] narcan or narsaong ot hagr than thgo
Pror Y A L

§ 17. Subdivision 4 of section 1312 of the civil practice |aw and
rul es i s REPEALED.

§ 18. Section 1349 of the civil practice law and rules is REPEALED and
a new section 1349 is added to read as fol |l ows:

8§ 1349. Disposition of property. 1. Any judgnent or order of forfei-
ture issued pursuant to this article shall include provisions for the
di sposition of the property found to have been forfeited.

2. If any other provision of |aw expressly governs the mnner of
di sposition of property subject to the judgnent or order of forfeiture
that provision of |law shall be controlling. Upon application by a claim
ing agent for reinbursenent of noneys directly expended by a claining
agent for the investigation of bribery-related felonies defined in arti-
cles one hundred eighty, two hundred and two hundred fifteen of the
penal law, the court shall direct such reinbursenent from noney secured
pursuant to this article. Upon application of the claimng agent, the
court may direct that any vehicles, vessels or aircraft secured pursuant
to this article be retained by the claimng agent for |aw enforcenment
purposes. |In the absence of an application by the claimng agent, the
claimng authority may apply to the court to retain such property for
| aw enforcenent purposes. In addition, the claimng agent or the claim
ing authority may apply to the court to retain any personal property
secured pursuant to this article, excluding vehicles, vessels, aircraft
or money, for |aw enforcenent purposes. If not so retained, the judgnent
or order shall direct the claimng authority to sell the property and
all other property secured under this article in accordance with article
fifty-one of this chapter, and that the proceeds of such sale and any
ot her nmoneys realized as a consequence of any forfeiture pursuant to
this article shall be apportioned and paid in the foll owi ng descending
order of priority as foll ows:

(a) Amounts ordered to be paid by the court in satisfaction of any
lien or claimagainst property forfeited. A fine inposed pursuant to the
penal | aw shall not be deened to constitute a lien or claimfor purposes
of this section;

(b) Amounts ordered to be paid by the defendant in any other action or
proceeding as restitution, reparations or danages to a victimof the
crime, which crine constituted the basis upon which forfeiture was
effected under this article, to the extent that such anpunts renmin
unpai d;

(c) Amounts ordered to be paid by the defendant in any other action or
proceeding as restitution, reparations or danages to a victim of any
crimre _committed by the defendant even though such crine did not consti-
tute the basis for forfeiture under this article, to the extent that
such anmounts remain unpaid;
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(d) Ampunts actually expended by a clainng agent in the underlying
crimnal law action for the investigation of bribery-related felonies
defined in articles one hundred eighty, two hundred and two hundred
fifteen of the penal | aw which were converted into a non-nonetary form
and have not been rei nbursed pursuant to this subdivision

(e) Amunts actually expended by a clainmng authority or claimng
agent, which anpbunts are substantiated by vouchers or other evidence,
for the:

(i) Miintenance and operation of real property seized, attached or
forfeited under this chapter. Expenditures authorized by this subpara-
graph are limted to nportgage, tax and other financial obligations
i nposed by | aw and those other paynments necessary to provide essentia
service and repairs to real property whose occupants are i nnocent of the
crimnal conduct which led to the seizure, attachnent or forfeiture; and

(ii) Proper storage, cleanup and disposal of hazardous substances or
other materials, the disposal of which is governed by the environnmental
conservation |aw when such storage, cleanup or disposal is required by
circunstances attendant to either the comm ssion of the crinme or the
forfeiture action;

(f) In addition to ampbunts, if any, distributed pursuant to paragraph
(e) of this subdivision, fifteen percent of all npneys realized through
forfeiture to the claimng authority in satisfaction of actual costs and
expenses incurred in the investigation, preparation and litigation of
the forfeiture action, including that proportion of the salaries of the
attorneys, clerical and investigative personnel devoted thereto, plus
all costs and di sbursenents taxable under the provisions of this chap-
ter;

(g0 In addition to ampunts, if any, distributed pursuant to paragraph
(e) of this subdivision, five percent of all noneys realized through
forfeiture to the <claimng agent in satisfaction of actual costs
incurred for protecting, maintaining and forfeiting the property incl ud-
ing that proportion of the salaries of attorneys, clerical and investi -
gative personnel devoted thereto, less any costs already received as
rei nbursenent for these expenses;

(h) The remai ni ng noneys shall be divided between the claimng agents
and claimng authority. The clainmng authority shall receive twenty-five
percent of the remnining noneys and the claimng agents shall equally
share the remaini ng seventy-five percent. The fair market value of any
personal property retained by the clainng agents or authority pursuant
to this subdivision, except noneys received as direct reinbursenment for
the investigation of bribery-related felonies, shall be deducted from
any anount of npneys the clainmng agent or authority receives under this
section; and

(i) Al nmoneys secured by the claimng agent or claimng authority
under this section shall be used to enhance | aw enforcenent efforts and
not a reinbursenent of ordinary budgetary costs including salaries of
personnel and expenses of the clainmng authority or claimng agent
during the fiscal year in which this section takes effect.

3. When the claimng authority is the deputy attorney general in
charge of the organized crine task force, the proceeds due to the claim
ing authority pursuant to paragraph (f) of subdivision two of this
section shall be paid to said deputy attorney general; and of the
proceeds due to the <claimng authority pursuant to paragraph (h) of
subdi vision two of this section, one-half shall be paid to the district
attorney and one-half shall be paid to said deputy attorney general
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4. The <claimng authority shall report the disposal of property and
collection of assets pursuant to this section to the state crinme victins
board and the state division of crimnal justice services.

§ 19. The civil practice law and rules is anended by adding a new
section 1349-a to read as foll ows:

8 1349-a. Disposal of property when the crine upon which the forfei-
ture action is based is defined in article two hundred twenty or two
hundred twenty-one of the penal law. 1. Any judgnent or order of forfei-

ture issued pursuant to this article shall include provisions for the
di sposal of the property found to have been forfeited.
2. If any other provision of |aw expressly governs the nmanner of

di sposition of property subject to the judgnent or order of forfeiture,
that provision of |law shall be controlling. Upon application by a claim
ing agent for reinbursenment of npneys directly expended by a clainng
agent in the underlying crimnal investigation for the purchase of
contraband, the court shall direct such reinbursenent from noney secured
pursuant to this article. Upon application of the claimng agent, the
court may direct that any vehicles, vessels or aircraft secured pursuant
to this article be retained by the claimng agent for |aw enforcenent
purposes. In the absence of an application by the claimng agent, the
claimng authority nmay apply to the court to retain such property for
| aw enforcenent purposes. The claimng agent or claimng authority may
apply to retain any personal property secured pursuant to this article,
excluding vehicles, vessels, aircraft or noney, for |aw enforcenent
purposes. |If not so retained, the judgnent or order shall direct the
clainmng authority to sell the property and all other property secured
under this article in accordance with article fifty-one of this chapter,
and that the proceeds of such sale and any other npbneys realized as a
consequence of any forfeiture pursuant to this article shall be appor-
tioned and paid in the following descending order of priority as
foll ows:

(a) Ampunts ordered to be paid by the court in satisfaction of any
lien or claimagainst property forfeited. A fine inposed pursuant to the
penal | aw shall not be deened to constitute a lien or claimfor purposes
of this section;

(b) Amounts ordered to be paid by the defendant in any other action or
proceeding as restitution, reparations or damages to a victim of the
crime, which crinme constitutes the basis upon which forfeiture was
effected under this article, to the extent that such anmpunts renmin
unpai d;

(c) Amounts ordered to be paid by the defendant in any other action or
proceeding as restitution, reparations or damages to a victimof any
crine coomitted by the defendant even though such crine did not consti-
tute the basis for forfeiture under this article, to the extent that
such anounts renmain unpaid;

(d) Amounts directly expended by a clainng agent in the underlying
crimnal law action for the purchase of contraband which were converted
into a non-nmonetary form and have not been reinbursed pursuant to this
subdi vi si on;

(e) Ampunts actually expended by a claimng authority or claimng
agent, which anpunts are substantiated by vouchers or other evidence,
for the:

(i) Miintenance and operation of real property seized, attached or
forfeited under this chapter. Expenditures authorized by this subpara-
graph are limted to nprtgage, tax and other financial obligations
i nposed by | aw and those other paynents necessary to provide essentia
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services and repairs to real property whose occupants are innocent of
the crimnal conduct which led to the seizure, attachnent or forfeiture;
and

(ii) Proper storage, cleanup and di sposal of hazardous substances or
other materials, the disposal of which is governed by the environnmental
conservation |aw when such storage, cleanup or disposal is required by
circunstances attendant to either the conmmission of the crine or the
forfeiture action;

(f) In addition to anpbunts, if any, distributed pursuant to paragraph
10 (e) of this subdivision, fifteen percent of all noneys realized through
11 forfeiture to the claimng authority in satisfaction of actual costs and
12 expenses incurred in the investigation, preparation and litigation of
13 the forfeiture action, including that proportion of the salaries of the
14 attorneys, clerical and investigative personnel devoted thereto, plus
15 all costs and di sbursenents taxable under the provisions of this chap-

OCoO~NOOUITE, WN B

16 ter;
17 (9) In addition to ampbunts, if any, distributed pursuant to paragraph
18 (e) of this subdivision, five percent of all noneys realized through

19 forfeiture to the <claimng agent in satisfaction of actual costs
20 incurred for protecting, maintaining and forfeiting the property includ-
21 ing that proportion of the salaries of attorneys, clerical and investi-

22 gative personnel devoted thereto, |ess any costs already received as
23 reinbursenent for these expenses;
24 (h) Thirty percent of all noneys realized through forfeiture to the
25 substance abuse service fund established pursuant to section ninety-
26 seven-w of the state finance |aw
27 (i) The renmmi ning noneys shall be divided between the claimng agents

28 and claimng authority. The claim ng authority shall receive twenty-five
29 percent of the remnining noneys and the claimng agents shall equally
30 share the remmining seventy-five percent. The fair market value of any
31 personal property retained by the claimng agent or authority pursuant
32 to this subdivision, except noneys received as direct reinmbursenment for
33 the purchase of contraband, shall be deducted from any anmount of nobneys
34 the claimng agent or authority receives under this section; and

35 (j) Al nmoneys secured by the claimng agent and the claimng authori -
36 ty under this section shall be used to enhance law enforcenent efforts
37 and not as reinbursenent for ordinary budgetary costs including salaries

38 of personnel, and expenses of the claimng authority or claimng agent
39 during the fiscal year in which this section takes effect.
40 3. When the claimng authority is the deputy attorney general in

41 charge of the organized crine task force, the proceeds due to the claim
42 ing authority pursuant to paragraph (f) of subdivision two of this
43 section shall be paid to said deputy attorney general; and of the
44 proceeds due to the claimng authority pursuant to paragraph (i) of
45 subdivision two of this section, one-half shall be paid to the district
46 attorney and one-half shall be paid to said deputy attorney general

47 4. The <claimng authority shall report the disposal of property and
48 collection of assets pursuant to this section to the state crine victins
49 board, the state division of crimnal justice services and the state
50 office of alcoholismand substance abuse services.

51 § 20. The civil practice law and rules is anmended by adding a new
52 article 13-Cto read as foll ows:

53 ARTICLE 13-C

54 FORFEI TURE PROCEEDI NG | NVOLVI NG CONTROLLED SUBSTANCES

55 AND FELONY MARI HUANA OFFENSES

56 Section 1370. Definitions.
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1371. Property subject to forfeiture.
1372. Inremcivil forfeiture proceeding.
1373. Disposition of forfeited property.
§ 1370. Definitions. (a) "Controll ed substances contraband" neans any

of the foll ow ng:
(1) Any controlled substance as defined in subdivision five of section

220.00 of the penal |aw, or
(2) Any raw material, product or equipnent of any kind which is used

or intended for use in manufacturing, conpounding, processing, deliver-

ing, inporting or exporting any controll ed substance.
(b) "Controlled substances offense" neans any offense defined in arti -

cle two hundred twenty of the penal law, any solicitation or facili-

tation of such offense in violation of article one hundred or one

hundred fifteen of the penal law, and any <conspiracy or attenpt to

commit such offense in violation of article one hundred five or one

hundred ten of the penal |aw.
(c) "Mari huana contraband” neans any of the follow ng:
(1) Marihuana as defined in subdivision twenty-one of section thirty-

three hundred two of the public health | aw, or
(2) Any raw material, product or equipnent of any kind which is used

or intended for use in manufacturing, conpounding, processing, deliver-

ing, inporting or exporting narihuana.
(d) "Fel ony nmari huana of fense" neans any felony defined in article two

hundred twenty-one of the penal law, any solicitation or facilitation of

such felony in violation of article one hundred or one hundred fifteen

of the penal l[aw, and any conspiracy or attenpt to commt such felony in

violation of article one hundred five or one hundred ten of the pena

| aw.
(e) "Proceeds of a controlled substances offense or felony mari huana

of fense" nmeans any property obtained through the comission of a

controlled substances or felony narihuana offense and includes the

appreciation in value of such property.
(f) "Substituted proceeds of a controlled substances offense or felony

nmari huana of f ense"” neans any property obtained by the sale or exchange

of proceeds of a controll ed substances or felony mari huana of fense, and

any gain realized by such sale or exchange
(g) "Property" neans and includes: real property; personal property,

other than vehicles, vessels or aircraft; npney; negotiable instrunments;

securities; any thing of value or any interest in a thing of value; and

i nt angi bl e personal property, including rights, privileges, interests

and cl ai ns.
(h) "Real property" neans any right, title or interest in the whole or

any part of any lot or tract and any buildings, fixtures, appurtenances

and i nprovenents thereon, including but not limted to any condom nium

cooperative, |easehold or tenancy interest in real property.
(i) "Instrunentality of a <controlled substances offense or felony

mar i huana of fense" nmeans any property whose use contributes directly and

materially to the commission of a controlled substances or a felony

mari huana of fense; provided, however, that where the instrunentality is

real property, the real property nust have been used as an instrunental -

ity of an offense classified as a felony.
(j) "daimng authority" nmeans the district attorney having jurisdic-

tion over the offense qgiving rise to the forfeiture, or the attorney

general, in connection with forfeitures arising out of those crines for

which the attorney general has crimnal jurisdiction, or the deputy

attorney general in charge of the statew de organized crine task force
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where said deputy attorney general has received approval pursuant to
subdi vi si on seven of section seventy-a of the executive law, or the
appropriate corporation counsel or county attorney, provided that the
corporation counsel or county attorney may act as a clainng authority
only with the consent of the district attorney, attorney general or
deputy attorney general in charge of the statew de organized crine task
force, as appropriate.

(k) "Cainmng agent” neans any persons described in subdivision thir-
ty-four of section 1.20 of the crimnal procedure |aw, and sheriffs,
undersheriffs and deputy sheriffs of counties within the city of New
Yor k.

() "Omer" neans any person, including a lienholder, whose rights or
interest in property are or may be affected by a judgnent in the forfei-
ture proceedi ng.

(m "dainmant" neans any person who objects to forfeiture.

8 1371. Property subject to forfeiture. (a) The following is forfeited

to the state and all rights or interests therein shall be extinguished
in accordance with the provisions of this article:
(1) Al property furnished or intended to be furnished by any person

i n exchange for controlled substances contraband or mari huana contraband
or in connection with a controlled substances offense or a felony nari-
huana of f ense;

(2) Al proceeds or substituted proceeds of a controll ed substances
of fense or a felony mari huana of f ense;

(3) Any instrunentality of a controlled substances offense or a felony
mar i huana of f ense.

(b) Al rights or interests forfeited to the state shall vest in the
state upon the conm ssion of the offense giving rise to forfeiture under
this article.

(c) Except as otherwise specifically provided in this article, the
procedures set forth in article four of this chapter shall govern
proceedi ngs under this article.

8 1372. Inremcivil forfeiture proceeding. A proceeding to enforce a
forfeiture declared by section thirteen hundred seventy-one of this
article shall be governed by the foll owi ng provisions:

(a) Seizure of property. (1) In all cases, except those identified in
paragraph two of this subdivision, the claimng authority shall make
application to the suprene or a county court for a warrant of seizure
upon affidavits and other appropriate supporting papers describing the
property to be seized and, if known, its |ocation. The court shal
pronptly review the application and supporting papers, and if there is
reasonable cause therefrom to believe that such property has been
forfeited, the court shall pronptly issue a warrant of seizure directed
to a claimng agent in any county where such property nmay be found,
aut hori zing the claimng agent to seize such property. Proceedi ngs under
this paragraph may be conducted wi thout notice to any person who may
claim an interest in such property or the proceeding. The court shal
order the sealing of all papers and proceedings conducted under this
paragraph until such tine as seizure has occurred.

(2) Seizure of the property without a warrant of seizure may be nmade
by a claimng agent when there is reasonable cause to believe that prop-
erty has been forfeited under section thirteen hundred seventy-one of
this article, and either:

(i) the seizure is incident to an arrest or a search pursuant to a
search warrant or an inspection pursuant to an adm nistrative inspection
warrant; or
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(ii) the seizure is necessary to pr event i MM nent r enoval

destruction, conceal nent or transfer of the property.
(b) daimng agent's duties during and after seizure. (1) In nmaking a

sei zure of property pursuant to the provisions of this section, a claim

ing agent mnust give, or neke reasonable effort to give, notice of his

authority and purpose and if the seizure is based on a warrant of

sei zure, show the warrant or a copy thereof upon request. If any person

resists or refuses to permt the seizure, the claimng agent may use any

degree of physical force, other than deadly physical force, necessary to

effect the seizure.
(2) Upon seizing property pursuant to the provisions of this section

the clainmng agent shall wite and subscribe a receipt itemzing the

property seized and identifying the claimng agent who has made the

seizure and the claimng authority to be notified pursuant to the

provisions of paragraph three of this subdivision. If the property is

taken froma person, the receipt shall be given to such person. |If prop-

erty is taken frompren ses or a vehicle, such receipt shall be given to

the owner, tenant or other person in possession thereof if he is pres-

ent; or if heis not, the claimng agent shall |eave the receipt in the

prem ses or vehicle fromwhich the property was seized. |If the property

seized is not taken or readily capable of novenent, the receipt shall be

affixed thereto
(3) Upon seizing property pursuant to the provisions of this section

the claimng agent shall, w thout unnecessary delay, notify the clainng

authority naned in the warrant of seizure or an appropriate clainmng

authority of the facts of the seizure. The clai m ng agent shall deliver

actual or constructive custody of the seized property to the claimng

aut hority.
(c) Cdaimng authority's duty after seizure. (1) After being notified
of a seizure, the claimng authority shall pronptly cause the seized

property to be returned if it is of the opinion either that a forfeiture

proceeding could not be successfully maintained or that the ends of

justice do not warrant the institution or prosecution of a forfeiture

proceedi ng.
(2) At any tine after seizure, the claining authority may apply to the

court w thout notice to any person for an order authorizing the imedi-

ate sale of any perishable goods or the storage or repair of any seized

property.
(d) Notice of forfeiture proceeding. Wthin twenty days after the

sei zure of property nade either pursuant to a warrant of seizure or

without a warrant, unless the property has been rel eased pursuant to

subdivision (c) of this section, the claimng authority shall institute
an in rem civil forfeiture proceeding pursuant to this article as
foll ows:

(1) By personal service of a notice of petition and verified petition

on any owner of the seized property; or
(2) By first class mail of a notice of petition and verified petition

to the |last known residence of any owner whose present residence cannot

be reasonably ascertained, and by publication of the notice of petition

in a newspaper published or circulated in the county where the seizure

occurred, provided that the notice of petition shall be published once

each week for two successive weeks and provided further that it shall be

sufficient if only the first of the two said publications shall have

been made during the twenty day period; or
(3) In any case where the identity of an owner of seized property

cannot be reasonably ascertained, by publication of the notice of peti-
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tion in a newspaper published or circulated in the county where the

seizure occurred, provided that the notice of petition shall be

publ i shed once each week for two successive weeks and provided further

that it shall be sufficient if only the first of the two said publica-

tions shall have been made during the twenty day period.
In all cases, the claiming authority shall file a copy of such notice

of petition and verified petition with the state division of crimna

justice services; however, failure to file such papers shall not be

grounds for any relief in the proceeding.
(e) Notice of petition and verified petition. The contents of the

notice of petition and verified petition shall be as foll ows:
(1) The notice of petition shall contain the foll ow ng:
(i) identification of the claimng authority as petitioner
(ii) identification of the seized property and any owners, if any are

reasonably identifiable, as respondents;
(iii) a description of the seized property with reasonabl e particul ar-

ity;
(iv) the statutory basis for forfeiture;
(v) the basis for venue; and
(vi) the tine and procedure for interposing an answer and bond for the

pur pose of contesting the forfeiture.
(2) The verified petition shall contain the follow ng informtion:
(i) a description of the seized property including its appraised

value, if known;
(ii) a statenent that the seized property is or wll be within the

state during the pendency of the proceeding, or that it has been

di sposed of in accordance with subdivision (c) of this section
(iii) the date, place and circunstances of the seizure of the property

and the identity of the claimng agent who nade the sei zure; and
(iv) the factual grounds upon which a judgnent of forfeiture is

sought .
(f) Procedure for contesting forfeiture. (1) Wthin thirty days after

personal service or first publication of the notice of petition, a

claimant nay interpose a verified answer by personal service of the sane

upon the claimng authority, which answer shall contain the foll ow ng:
(i) a statement setting forth the factual basis of the claimant's

interest in the seized property:;
(ii) a response to the petition; and
(iii) the factual basis for any affirmative defense asserted by the

cl ai mant.
(2) At the tine of interposing an answer, a claimant nust al so post a

bond with the clerk of the court in which the proceedi ng has been insti -

tuted in the anbunt of ten percent of the value of the seized property

or ten thousand dollars, whichever is less. If the clainmng authority

recovers judgnent, the court shall order paynment fromthe bond of the

claimng authority's reasonable costs of conducting the proceeding,

including the cost of the |legal and investigative resources expended in

conducting the proceeding.
(3) An answer which is not in full conpliance with this section and

acconpani ed by a bond as required shall be disn ssed.
(g) Standing of claimants. (1) A claimant nust denpnstrate that he has

standing to contest a forfeiture by establishing by a preponderance of

evi dence that:
(i) he has an actual, personal and substantial interest in the proper-

ty and is not nerely the agent of another person who has such an inter-

est in the property; and
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(ii) if he has obtained his interest in the property subsequent to the

offense giving rise to forfeiture, he nmust al so show
(A) he obtained his interest in the property for fair consideration;
(B) he did not know and could not reasonably have known of the circum

stances subjecting the property to forfeiture at the tine he obtained

his interest in the property;
(© he had no know edge of and coul d not reasonably have known of the

forfeiture action at the tine he obtained his interest in the property;

and
(D) he did not participate in and was unaware of any schene to concea

or disqguise the manner in which he obtained his interest in the proper-

ty.
(2) A claimant  shall retain the burden of establishing his standing

notw t hstandi ng whether he is identified as an owner in the notice of

petition or verified petition
(h) Release petition. At any tinme subsequent to a seizure of property

pursuant to this section, a claimnt who has established his standing in

accordance with this section may nmke application to the court for

rel ease of the seized property on the ground that there is no reasonabl e

cause to believe that the property has been forfeited pursuant to this

article. |If the claimant has received the claimng authority's notice of

petition and verified petition, a claimant may make such application

only if he has interposed an answer and bond in conformty with the

requi renents of this section. The <claimng authority shall have the

burden of proving reasonable cause for the forfeiture whenever such an

application is made. The court nmay conduct a hearing on any issue of

fact necessary to deternmne the application and, if the application is

granted, shall order the release of the seized property to the clainant.

(i) The forfeiture proceeding. (1) In any forfeiture proceedi ng pursu-

ant to this article in which no clainant interposes an answer and bond,

or in which all claimants' answers are dism ssed, the court shall enter

judgnent in favor of the claimng authority.
(2) In any forfeiture proceeding brought pursuant to this article, a

claimant who files a fully conplying answer and the required bond shal

have the right to trial by jury on any issue of fact.
(3) In any trial of a forfeiture proceeding pursuant to this article,

it shall be the claimng authority's burden to prove by a preponderance

of the evidence that a forfeiture has occurred.
(4) In any trial of a forfeiture proceeding pursuant to this article,

it shall be the claimant's burden to establish by a preponderance of the

evidence both his standing in accordance with subdivision (g) of this

section and one of the following affirmative defenses:
(i) the offenses qgiving rise to the forfeiture of the property

occurred without the know edge and consent of the claimnt; or
(ii) the offenses giving rise to the forfeiture of the property

occurred while the property was unlawfully in the possession or contro

of a person other than the claimant due to a violation of the crimna

laws of the United States or any state.
(5 In the trial of any forfeiture proceeding pursuant to this arti-

cle, except as the court directs judgnent in favor of any party as a

matter of law, the issues shall be submtted to the jury or the court,

as the case nay be, for deternination and judgnent shall be entered in

accordance with such determ nation. Judgnent shall be entered in favor

of a prevailing clainmng authority, exclusive of any interest estab-

lished by a prevailing clainmnt.
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(6) (i) Any stipulation or settlenent agreenent between the parties to

a forfeiture proceeding shall be filed with the clerk of the court in

which the proceeding is pending. No stipulation or settlenent agreenent

shall be accepted for filing unl ess acconpani ed by an affidavit fromthe

claimng authority that witten notice of the stipulation or settlenent

agreenent, including the terns of such, has been given to the state

crine victins board, the state division of crimnal justice services and

the state office of alcoholismand substance abuse services.
(ii) No judgnent or order of forfeiture shall be accepted for filing

unl ess it is acconpanied by an affidavit from the <clainmng authority

that witten notice of the judgnent or order, including the terns of

such, has been given to the state crine victins board, the state divi-

sion of crimnal justice services and the state office of al coholism and

subst ance abuse servi ces.
(j) Vacatur or nodification of judgnent. Any person may petition to

the court in which a judgnent of forfeiture was entered, at any tine

within one vear after entry of the judgnent, for vacatur or nodification

of the judgnent of forfeiture upon a substantial show ng that the person

was not a party to, did not seek to interpose or answer in, and had no

actual know edge of the forfeiture proceeding. A proposed answer and a

bond in accordance with this article nust acconpany the petition which

nust al so make a substantial showing of the person's standing as a

claimant and reasons why the judgnent should be vacated or nodifi ed.

Foll owi ng service of the petition on the clainmng authority, the court

shal | hear and deternmine any issues raised by the petition and, if

necessary, conduct an imediate trial on any disputed issue of fact. |If

it does not deny the petition, the court nmay vacate or nodify the judg-

nent upon such terns and conditions as it deens just, including a direc-

tion for trial of issues raised by the answer. If the petition is mmde

following the sale of forfeited property, any relief accorded to a

prevailing claimant shall be |limted to the proceeds after deducting the

expenses and costs incurred by the claimng authority in effecting the

sal e.
(k) Venue. The proper venue for a proceeding for forfeiture pursuant

to this section is:

(1) The county where the seizure occurred; or
(2) The county in which a crimnal prosecution relating to the offense

giving rise to the forfeiture could be commenced under article twenty of

the crimnal procedure law, or in the case of an action commenced by the

office of prosecution, special narcotics courts of the city of New York,

under section one hundred seventy-seven-b of the judiciary |aw.
(1) Limtations. A proceeding pursuant to this article nust be

commenced within five years of the comm ssion of the offense giving rise

to the forfeiture proceeding.
(m Stay of proceedings. A proceeding pursuant to this article shal

be stayed during the pendency of a <crimnal action relating to the

offense qgiving rise to the forfeiture proceedi ng, provided that such

stay shall not prevent: the granting of a warrant of seizure; the

seizure and retention of property subject to forfeiture; the service of

process of the forfeiture proceeding; or a claimant's right to nmake an

application for release of seized property, provided further that the

stay may be nodified by the court in which the forfeiture proceeding is

pendi ng upon a finding that a nodification is necessary to prevent undue

hardship to an innocent party.
(n) Liability of a claimng agent and claimng authority. (1) Except

as provided in paragraph two of this subdivision, no claimng authority
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or claimng agent shall have any liability to any person who clains to
have been affected by the seizure or the forfeiture proceeding if the
clainmng authority recovers judgnent.

(2) The claimng authority or clainng agent shall be liable to a
cl ai mant who recovers judgnent for all the claimant's costs and damages
whi ch have been sustained by reason of the seizure and the institution
and conduct of the forfeiture action when the clainant proves by a
pr eponderance of the evidence that in seizing the property or institut-
i ng and conducting the action, the clainmng authority or clainng agent
10 acted without reasonable cause and not in good faith.

11 (o) Forfeiture total value Iimts. The total anpbunt that nmay be recov-
12 ered by any clainmng authority in any forfeiture proceedi ng pursuant to
13 this article shall be limted to the value of the proceeds of the crine
14 or substituted proceeds of the crine, whichever amount is greater, and,
15 in addition, the value of all instrunentalities of the crinme. Such
16 amount shall be reduced by the value of any property forfeited pursuant
17 to article thirteen-A of this chapter to the extent such action arises
18 out of the sane offense.

19 (p) Election of renedies. The inposition of a judgnent of civi
20 forfeiture pursuant to this article shall preclude the inposition of a
21 judgnent or order of forfeiture pursuant to article four hundred sixty
22 or four hundred eighty of the penal |aw based upon the sanme crimna
23 offense.

24 (q) Bona fide attorneys' fees. (1) Notwithstanding any inconsistent
25 provisions in this article, upon a substantial showi ng by a clai nant who
26 has interposed an answer and posted a bond as required in subdivision
27 (f) of this section that:
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28 (i) he has standing in accordance with the provisions of subdivision
29 (qg) of this section;

30 (ii) he has a neritorious defense; and

31 (iii) a seizure of property has created a financial hardship in secur-
32 ing the services of, and paying bona fide fees for, |egal defense coun-
33 sel in acrininal action relating to the offense giving rise to forfei-

34 ture, the court in which the forfeiture proceeding i s pending may order
35 the release of seized property, upon such conditions and security as may
36 Dbe appropriate, for the paynent of bona fide fees for |egal defense
37 counsel in said crimnal action

38 (2) Notwi thstanding any inconsistent provisions in this article, prop-
39 erty paid to | egal defense counsel as bona fide fees for |egal services
40 in defending a crimnal action relating to the offense giving rise to
41 the forfeiture shall be exenpt froma judgnment of forfeiture pursuant to
42 this action.

43 8 1373. Disposition of forfeited property. (a) Any judgnent or order

44 of forfeiture pursuant to this article shall include provisions for the
45 disposition of forfeited property.
46 (b) Al property which is forfeited following the comencenent of a

47 proceeding under this article, whether by judgnent, order or other
48 agreenent, shall be disposed of in accordance with the provisions of
49 section thirteen hundred forty-nine-a of this chapter

50 § 21. Subdivision (a) of section 2302 of the civil practice |aw and
51 rules, as anended by chapter 398 of the | aws of 1997, is anended to read
52 as follows:

53 (a) Wthout court order. Subpoenas may be issued wi thout a court
54 order by the <clerk of the court, a judge where there is no clerk, the
55 attorney general, a claining authority as defined in subdivision eleven
56 of section thirteen hundred ten of this chapter, an attorney of record
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for a party to an action, an administrative proceeding or an arbi-
tration, an arbitrator, a referee, or any nmenber of a board, comm ssion
or comrmittee authorized by lawto hear, try or determne a matter or to
do any other act, in an official capacity, in relation to which proof
may be taken or the attendance of a person as a witness may be required;
provi ded, however, that a subpoena to conpel production of a patient's
clinical record nmaintained pursuant to the provisions of section 33.13
of the nental hygiene |aw shall be acconpanied by a court order. A
child support subpoena may be issued by the departnent, or the child
10 support enforcenment unit coordinator or support collection unit supervi-
11 sor of a social services district, or his or her designee, or another
12 state's child support enforcenment agency governed by title IV-D of the
13 social security act.

14 § 22. Article 480 of the penal |aw is REPEALED and a new article 480
15 is added to read as follows:
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16 ARTI CLE 480

17 CRIM NAL FORFEI TURE - FELONY CONTROLLED SUBSTANCE OFFENSES

18 Section 480.00 Definitions.

19 480. 05 Provisional renedies.

20 480. 10 Scope of forfeiture

21 480. 15 Rebuttabl e presunpti on.

22 480. 20 Procedure

23 480. 25 Di sposal of property.

24 § 480.00 Definitions.

25 The following definitions are applicable to this article:

26 1. A "felony controlled substance offense" neans conduct constituting:
27 (a) any felony offense defined in article two hundred twenty or two
28 hundred twenty-one of this chapter; or

29 (b) any solicitation or facilitation of any felony offense defined in
30 article two hundred twenty or two hundred twenty-one of this chapter; or
31 (c) any attenpt or conspiracy to commt any felony offense defined in
32 article two hundred twenty or two hundred twenty-one of this chapter

33 2. "Property" nmeans any real property; personal property; currency;

34 negotiable instrunents; securities; and intangible personal property,
35 including rights, privileges, interests and cl ai ns.

36 3. "Real property" neans any right, title or interest in the whole or
37 any part of any lot or tract and any buil dings, fixtures, appurtenances,
38 and inprovenents thereon, including but not limted to any condom ni um
39 cooperative, |leasehold or tenancy interest in real property.

40 4. "Proceeds" neans any property obtained through the comm ssion of a
41 felony controlled substance offense and includes the appreciation in
42 value of such property.

43 5. "Substituted proceeds" neans any property obtained by the sale or
44 exchange of proceeds of a felony controll ed substance offense and any
45 gain realized by such sale or exchange

46 6. "Instrunentality of a felony controlled substance offense" neans
47 any property of a person who has committed a felony controll ed substance
48 offense whose use contributed directly and materially to the conm ssion
49 of such offense; provided, however, that where the instrunentality is
50 real property, the real property nust have been used as an instrunental -
51 ity of an offense classified as a felony.

52 § 480.05 Provisional renedies.

53 1. The provisional renedies authorized by article thirteen-A of the
54 civil practice law and rules shall be available in all crimnal actions
55 in which crimnal forfeiture is sought pursuant to this article to the
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extent and under the sanme ternms and conditions as provided in article
thirteen-A of such |aw and rul es.

2. Upon the filing of an indictnent and special infornmation, or a
superior court information and speci al information, seeking crimna
forfeiture wunder this article, all further proceedings with respect to
provi sional renedies shall be heard by the judge or justice in the crim
inal part to which the crimnal action is assigned.

3. For purposes of this section, the indictnent and special inforna-
tion, or superior court information and special infornmation, seeking
10 crimnal forfeiture shall constitute the summpbns with notice or summpns
11 and verified conplaint referred toin article thirteen-A of the civi
12 practice law and rul es.

13 8§ 480.10 Scope of forfeiture.
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14 Any person convicted of a felony controll ed substance offense may be
15 ordered pursuant to this article to crimnally forfeit to the state:
16 1. any property constituting the proceeds or substituted proceeds of

17 such offense unless the value of forfeited property is disproportionate
18 to the person's gain fromthe offense, in which event the forfeiture of
19 a portion thereof may be ordered; and

20 2. any property constituting an instrunentality of a felony controlled
21 substance offense wunless the value of the forfeited property is
22 disproportionate to the person's gain fromthe offense, in which event
23 the forfeiture of a portion thereof may be ordered.

24 § 480.15 Rebuttabl e presunption

25 When crimnal forfeiture is sought pursuant to this article, the
26 followi ng rebuttable presunption shall apply:
27 All  currency or negotiable instrunents found in close proximty to

28 controlled substances or mari huana in amounts constituting a felony
29 offense, or found in close proxinmty to hypodernm c instruments, drug
30 manufacturing or distributing paraphernalia or records reflecting the
31 nmanufacture, distribution, or inportation of such controll ed substances
32 or nmarihuana are presuned to be the proceeds of a felony controlled
33 substance offense. The presunption created by this section may be
34 rebutted by a preponderance of evidence that such currency or negotiable
35 instrunents do not constitute the proceeds of a felony controlled
36 substance offense.

37 § 480.20 Procedure.

38 1. Wwen the grand jury files an indictnment charging a person with a
39 felony controlled substance offense and has received evidence legally
40 sufficient to establish, and providing reasonable cause to believe, that
41 property is subject to forfeiture under this article, the grand jury
42 shall file a special information specifying the property for which
43 forfeiture is sought and containing a plain and concise statenent of the
44 factual basis for seeking forfeiture. Alternatively, where the defendant
45 has waived indictnent and consented to be prosecuted for a felony
46 controlled substance offense by superior court information pursuant to
47 article one hundred ninety-five of the crimnal procedure |aw, the
48 prosecutor may, in addition to superior court information, file a
49 speci al information specifying the property for which forfeiture is
50 sought and containing a plain and conci se statenent of the factual basis
51 for seeking forfeiture

52 The prosecutor shall file a copy of the special information, including
53 the terns thereof, with the state division of crimnal justice services.
54 Failure to file such information, however, shall not be grounds for any
55 relief under this article.
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2. After accepting a verdict of quilty of a felony controlled
substance offense, the court shall present the special information to
the jury and proceed to hear any additional evidence which is relevant
and | egally adni ssible upon the forfeiture of property specified in the
special information. Based upon all the evidence received in connection
with the indictnent or superior court information and the special infor-
mation, the jury shall deliberate and may, if satisfied by proof beyond
a reasonabl e doubt that the property, or portions thereof, is subject to
a forfeiture, direct the forfeiture of such property. Wien a person has
10 waived a jury trial pursuant to article three hundred twenty of the
11 crimnal procedure law, upon a verdict or a plea of quilty of a felony
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12 controlled substance offense, the court shall hear and determine all
13 evidence upon the special information and may, if satisfied by proof
14 beyond a reasonabl e doubt that the property, or portions thereof, is
15 subject to a forfeiture, direct the forfeiture of such property.

16 3. Following a direction of forfeiture, the court nmay hear argunents

17 and receive additional evidence upon a notion by the convicted person
18 that the direction of forfeiture (i) is against the weight of evidence,
19 or (ii) is, with respect to a forfeiture pursuant to this article,
20 disproportionate to such person's gain fromthe offense, or (iii) is,
21 with respect to a forfeiture pursuant to this article, disproportionate
22 to such person's gain fromthe offense. Upon granting such a notion, or

23 inthe interests of justice, the court may set aside, nodify, limt or
24 otherwise condition a direction of forfeiture. Unless relief is granted
25 under this subdivision, the court shall issue an order of crimna
26 forfeiture.

27 4. An order of crimnal forfeiture shall authorize the prosecutor to

28 seize all property directed to be forfeited under this article upon such
29 terns and conditions as the court deens proper. |If a property right is
30 not exercisable or transferable for value by the prosecutor, it shall
31 expire and shall not revert to the convicted person.

32 5. No person shall forfeit any right, title or interest in any proper-
33 ty under this article who has not been convicted of a felony controlled
34 substance offense. Any person claimng an interest in forfeited property
35 mry institute a special proceeding to determ ne that claimpursuant to
36 section thirteen hundred twenty-seven of the «civil practice law and
37 rules; provided, however, that if such special proceeding is initiated
38 prior to the conclusion of the crimnal action, it may, upon nmotion of
39 the prosecutor, and in the court's discretion, be stayed by the court in
40 which the crimnal action is pending until the conclusion thereof. In
41 addition, any person, other than the convicted person, claimng an
42 interest in property ordered forfeited may within one year after such
43 order was entered, petition the court which issued such order for
44 remi ssion as provided in subdivision seven of section thirteen hundred
45 eleven of the civil practice |aw and rules.

46 8§ 480.25 Disposal of property.

47 1. All property which is ordered crimnally forfeited under this arti-
48 cle follow ng the commencenent of a crinminal action, or which is relin-
49 quished to the prosecutor as part of any stipulation or understandi ng by
50 the convicted person in connection wth the disposition of a felony
51 controlled substance offense, shall be disposed of in accordance wth
52 the provisions of section thirteen hundred forty-nine-a of the civi
53 practice law and rules. Witten notice of the disposition of any such
54 property, including the terns thereof, shall be given to the state crine
55 victinmse board, the state division of crimnal justice services and to
56 the state office of alcoholismand substance abuse services.
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2. If any property ordered crinmnally forfeited under this article, as
a result of any act or omi ssion of the convicted person:

(a) cannot be | ocated upon the exercise of due diligence; or

(b) has been transferred or sold to, or deposited with, a third party;
or

(c) has been placed beyond the jurisdiction of the court; or

(d) has been substantially dimnished in value; or

(e) has been commingled with other property which cannot be divided
wi thout difficulty;
the court nmay, upon application of the prosecutor, direct the forfeiture
of any other property of the convicted person up to the value of proper-
ty initially ordered forfeited.

3. The inposition of an order of <crimnal forfeiture pursuant to
section 480.20 of this article shall preclude the inmposition of any
ot her such order or judgnent of forfeiture based upon the same crimnina
conduct .

§ 23. Subdivision 6 of section 220.50 of the crimnal procedure lawis
REPEALED.

§ 24. Paragraph (a) of subdivision 1 of section 200.95 of the crimna
procedure | aw, as anmended by chapter 655 of the laws of 1990, is anmended
to read as foll ows:

(a) "Bill of particulars” is a witten statenent by the prosecutor
specifying, as required by this section, items of factual information
which are not recited in the indictnment and which pertain to the offense
charged and including the substance of each defendant's conduct encom
passed by the charge which the people intend to prove at trial on their
direct case, and whether the people intend to prove that the defendant
acted as principal or acconplice or both[—are—ters—ef—actual—rforro—

il aon i oh _or o Aot raci t od n 2 shact ol forfaoi t urao Lnfornot i an oL
Lid

. . ’ I e oy ; it
Ay —he—aanse—chai~ged] . However, the prosecutor shall not be

required to include in the bill of particulars nmatters of evidence
relating to how the people intend to prove the elenents of the offense
charged or how the people intend to prove any itemof factual infornma-
tion included in the bill of particulars.

8§ 25. Subdivision 6 of section 837-a of the executive |aw is REPEALED

§ 26. Subdivision 7 of section 3388 of the public health Iaw, as
anended by chapter 655 of the laws of 1990, is anmended to read as
fol | ows:

7. The district attorney, the superintendent of state police or the
pol i ce departnent having custody of the seized property, after such
judicial determination of forfeiture, shall, at their discretion, either
retain such seized property for the official use of their office, divi-
sion or departnent, or, by a public notice of at |east five days, sel

such forfeiteq property at public sale[f—pFe¥+ded——heweve#——%ha%—whe#e

rataingd far thair Affi ool e 1nlgcge all cneceh | ang Aan t+ hg pr npnrty to
be—tetained—havre—beep—or—wtH—be—satisted]|. The net proceeds of any
such sal e, after deduction of the lawful expenses incurred, shall be

paid into the general fund of the county wherein the seizure was nade
except that the net proceeds of the sale of property seized in the
cities of New York, Yonkers, Rochester and Buffalo shall be paid into
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1 the respective general funds of such cities, and of the sale of property
2 seized by the state police into the general fund of the state.
3 § 27. This act shall take effect on the first of Novermber next
4 succeeding the date on which it shall have becone a | aw.
SPONSORSMEMO:

NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rulelll, Sec 1(e)

Bl LL NUMBER A5894

SPONSOR: | gni zi o (M5)

TITLE OF BILL: An act to anend the civil practice |aw and rules, the
penal law, the crimnal procedure |law, and the public health law, in
relation to asset forfeiture for certain crines and to repeal subdivi-
sions 4-a and 4-b of section 1310, subparagraph (v) of paragraph (b) of
subdi vi sion 3 of section 1311, paragraphs (d) and (e) of subdivision 3,
subdi vi sions 3-a and 4-a, paragraph (c) of subdivision 11 and subdi vi -
sion 12 of section 1311, section 1311-a, subdivision 4 of section 1312,
and section 1349 of the civil practice law and rules, article 480 of the
penal |aw, subdivision 6 of section 220.50 of the criminal procedure

I aw, and subdivision 6 of section 837-a of the executive |aw rel ating
thereto

PURPOSE OR GENERAL | DEA OF BI LL:
Provides for crimnal forfeitures of property in felony controlled
subst ance and narijuana cases.

SUMVARY OF SPECI FI C PROVI SI ONS

This bill authorizes the forfeiture of property used in felony
control | ed substance and narijuana cases. Anends section |, subdivision
4 of section 1310 of the civil practice |aw and rules, in cases involv-
ing the conmission of felonies defined in article two hundred twenty or
section 221.30 or 221.55 to mean any property whose use contributes
directly and materially to the conmi ssion of a felony. Subdivisions 4-a
and 4-b of section 1310, paragraphs (d) and (e) of subdivision 3 of
section 1311, subdivision 3-a of section 1311, subdivision 4-a of
section 1311, paragraph (c) of subdivision 11 of section 1311, subdivi-
sion 12 of section 1311 of the civil practice law and rules are
repeal ed

JUSTI FI CATI ON:

The use and abuse of controlled substances is a growing problemin New
York State. This bill attenpts to reduce of fenses concerning controlled
subst ances by increasing the penalties for their sale and use. Confis-
cating the property whose use contributes directly and materially to the
commi ssion of the felony, those persons will be less likely to becone
repeat offenders as the means through which they committed said fel onies
have been forfeited to the state.

PRI OR LEG SLATI VE HI STORY

1999-2000: A5821

http://public.leginfo.state.ny.us/bstfrmef.cai 10/9/2006



RETRIEVE BILL Page 21 of 21

2001-2002: A4039
2003-2004: A4578

FI SCAL | MPLI CATI ONS
None.

EFFECTI VE DATE
This act shall take effect on the first of Novenber next succeeding the

date on which it shall have becone | aw.
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