RETRIEVE BILL

BILL TEXT:
STATE OF NEW YORK
6996
2005- 2006 Regul ar Sessi ons
| N ASSEMBLY
April 1, 2005
Introduced by M of A  SCOZZAFAVA -- read once and referred to the

©CoOo~NOO O WNE

Committee on Corporations, Authorities and Conm ssions

AN ACT to anend the business corporation |law and the civil practice |aw
and rules, inrelation to limtations on asbestos-related liabilities
relating to certain nmergers and consolidations

The People of the State of New York, represented in Senate and Assem
bly, do enact as follows:

Section 1. The business corporation |law is amended by adding a new
section 906-a to read as fol |l ows:

8 906-a. Limtations on ashestos-related liabilities relating to certain
nergers or consolidations.

(a) Limtation on successor asbestos-related liabilities.

(1) Except as further limted in subparagraph two of this paragraph
the cumul ative successor asbestos-related liabilities of a donestic
corporation that was incorporated in this state prior to May first, two
t housand five, shall be limted to the fair market value of the tota
assets of the transferor deternined as of the tine of the nerger or
consolidation and such corporation shall have no responsibility for
successor asbestos-related liabilities in excess of such linmtation

(2) If the transferor had assuned or incurred successor asbestos-re-
lated liabilities in connection wth a prior nerger or consolidation
with a prior transferor, then the fair narket value of the total assets
of the prior transferor, deternined as of the tine of such earlier nerg-
er or consolidation, shall be substituted for the l[imtation set forth
i n subparagraph one of this paragraph for purposes of determning the
limtation of liability of a donestic corporation

(b) Limtation on total assets available to satisfy successor asbes-
tos-related liabilities.

(1) Except as further limted in subparagraph two of this paragraph
the assets of a donestic corporation that was incorporated in this state
prior to My first, two thousand five, shall be exempt fromrestraint,
attachment or execution on judgnents related to clains for successor
asbestos-related liabilities if the cunulative amounts which, after the
time of the nerger or consolidation as to which the fair market val ue of

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
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total assets is determ ned for purposes of this paragraph and paragraph
(a) of this section, are paid or comritted to be paid by or on behalf of
the corporation, or by or on behalf of a transferor, in connection with
settlenents, judgnents or other discharges of clains of asbestos-rel ated
liabilities, exceed the fair market value of the total assets of the
transferor, determined as of the tine of the nerger or consolidation

(2) If the transferor had assuned or incurred successor asbestos-re-
lated liabilities in connection wth a prior nerger or consolidation
with a prior transferor, then the fair narket value of the total assets
10 of the prior transferor, determ ned as of the tine of such earlier nerg-
11 er or consolidation, shall be substituted for the limtation set forth
12 in subparagraph one of this paragraph for purposes of determining the
13 extent of the exenption of the assets of a donestic corporation.
14 (c) Fair market value of total assets.
15 (1) A donestic corporation may establish the fair market val ue of
16 total assets through any nethod reasonable under the circunstances,
17 including by reference to the going concern value of such assets or to
18 the purchase price attributable to or paid for such assets in an arms
19 length transaction, or, in the absence of other readily available infor-
20 mation from which fair nmarket value can be determ ned, by reference to
21 the value of such assets recorded on a bal ance sheet. Total assets shal
22 include intangi ble assets. A showi ng by the donmestic corporation of a
23 reasonable determination of the fair nmarket value of total assets shall
24 pe prima facie evidence of their fair market val ue.
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25 (2) Once a reasonable determnation of the fair market value of tota
26 assets has been thus established by a donestic corporation, a claimnt
27 disputing that determ nation of value shall then have the burden of
28 establishing a different fair narket value of such assets.

29 (3) For the purpose of adjusting the |imtations set forth in para-

30 graphs (a) and (b) of this section to account for the passage of tine,
31 the fair market value of total assets at the tinme of a nerger or consol -
32 idation shall be increased annually, until the earlier of:

33 (i) The date of the settlenent, judgnent or other discharge to which
34 the limtations in paragraph (a) or (b) of +this section are being
35 applied; or

36 (ii) The date on which such adjusted fair market value is first
37 exceeded by the cunulative anpbunts paid or conmitted to be paid by or on
38 behalf of the corporation, or by or on behalf of a transferor, after the
39 tinme of the nerger or consolidation as to which the fair market val ue of
40 total assets is determ ned for purposes of paragraphs (a) and (b) of

41 this section, in connection wth settlenents, judgnents or other
42 discharges of the successor asbestos-related liabilities, at the rate
43 equal to the prine rate as listed in the first edition of the Wl

44 Street Journal published for each cal endar year since such nerger or
45 consolidation, plus one percent not conpounded.

46 (d) Application.

47 (1) The limtations set forth in paragraphs (a) and (b) of this
48 section shall apply to nergers or consolidations effected under the | aws
49 of this state or another jurisdiction consunmmated prior to My first,
50 two thousand five.

51 (2) The limtations set forth in paragraphs (a) and (b) of this
52 section shall apply to all asbestos clains, including existing asbestos

53 clainms, and all litigation, including existing litigation, and shal
54 apply to successors of a donmestic corporation to which this section
55 applies.
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1 (3) The limtations set forth in paragraphs (a) and (b) of this
2 section shall not apply to workers' conpensation benefits paid by or on
3 behalf of an enployer to an enpl oyee.

4 (4 The limtations set forth in paragraphs (a) and (b) of this
5 section shall not apply to any claimagainst a donestic corporation that
6 does not constitute a successor ashestos-related liability.

7 (5) The limtations set forth in paragraphs (a) and (b) of this
8 section shall not apply to any obligation arising under the nationa
9 labor relations act (49 Stat. 449, 29 U.S.C. § 151 et seq.), or under
10 any collective bargai ning agreenent.

11 (e) Definitions. As wused in this section, the follow ng words and
12 phrases shall have the foll owi ng neanings:

13 (1) "Asbestos clainl shall nean any claim wherever or whenever mmde,
14 for danmnges, losses, indemification, contribution or other relief,
15 arising out of, based on or in any way related to asbestos, including
16 property damange caused by the installation, presence or renoval of
17 asbestos, the health effects of exposure to asbhestos, including any
18 claim for personal injury, death, nental or enotional injury, risk of
19 disease or other injury or the costs of nedical nobnitoring or surveil-
20 lance. The termshall also include any claimnmade by or on behal f of any
21 person exposed to ashestos or any representative, spouse, parent, child
22 or other relative of any such person.
23 (2) "Successor asbestos-related liabilities" shall nean any |liabil-
24 jties, whether known or unknown, asserted or unasserted, absolute or
25 contingent, accrued or unaccrued, liquidated or unliquidated or due or
26 to becone due, related in any way to asbestos clains, that were assuned
27 or incurred by a donestic corporation or foreign corporation as a result
28 of or in connection with a nerger or consolidation, or the plan of nerg-
29 er or consolidation related thereto, wth or into another donestic
30 corporation or foreign corporation effected under the laws of this state
31 or another jurisdiction or which are related in any way to asbestos
32 clains based on the exercise of control or the ownership of stock of
33 such corporation prior to such nerger or consolidation. The term shal
34 also include liabilities which, after the tine of the nerger or consol -
35 idation as to which the fair nmarket value of total assets is determ ned
36 for purposes of paragraphs (a) and (b) of this section, where or are
37 paid or otherwise discharged, or commtted to be paid or otherw se
38 discharged, by or on behalf of the corporation, or by or on behalf of a
39 transferor, in connection with settlenents, judgenents or other
40 discharges in this state or another jurisdiction.
41 (3) "Transferor" shall nean a donestic corporation or foreign corpo-
42 ration from which successor asbestos-related liabilities are assuned or
43 incurred.
44 § 2. The civil practice law and rules is anended by adding a new
45 section 214-f to read as foll ows:
46 8§ 214-f. Two year limtation; exposure to asbestos. The foll ow ng
47 actions and proceedings shall be commenced within two years:
48 An action to recover danmmges for injury to a person or for the death
49 of a person caused by exposure to asbestos shall be commenced within two
50 vyears fromthe date on which the person is inforned by a |licensed physi -
51 cian that the person has been injured by such exposure, or upon the date
52 on which the person knew, or in the exercise of reasonable diligence
53 should have known, that the person had an injury which was caused by
54 such exposure, whichever date occurs first.

55 § 3. This act shall take effect on the one hundred twentieth day after
56 it shall have becone a | aw.

SPONSORSMEMO:

NEW YORK STATE ASSEMBLY
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submitted in accordance with Assembly Rulelll, Sec 1(e)

Bl LL NUVBER: A6996

SPONSOR: Scozzaf ava

TITLE OF BILL: An act to anend the business corporation |aw and the
civil practice law and rules, in relation to limtations on asbestos-re-
lated liabilities relating to certain nergers and consolidations

PURPCSE OR GENERAL | DEA OF BILL:

To limt the asbestos-related liabilities of conpanies that incurred
those liabilities because they are successors by corporate nmerger to
conpani es that had been involved with asbestos.

SUMVARY OF SPECI FI C PROVI SI ONS

This bill anends the business corporation |aw by addi ng a new section
906A to limt asbestos-related liabilities relating to certain nmergers
or consolidations. The civil practice law and rules is amended by addi ng
a new section 214-f, specifying that an action to recover damages for
injury to a person or for the death of a person caused by exposure to
asbestos shall be comenced within two years fromthe date on which the
person is inforned by a |icensed physician that the person has been

i njured by such exposure, or upon the date on which the person knew, or
in the exercise of reasonable diligence should have known, that the
person had an injury which was caused by such exposure, whichever date
occurs first.

JUSTI FI CATI ON:

Currently, when a company nerges w th another conpany, or consolidates,
t he new conpany assumes responsibility for any asbestos-rel ated civi

| awsuits the former conpany woul d have faced. This legislation is
designed to ensure that a conpany's savings, investnents and retirenent
funds are not at risk due to litigation. However, the corporate succes-
sor lawwill not inpair an injured worker fromreceiving benefits under
wor kers' conpensation. This legislative renedy would sinply limt a
successor conpany's responsibility for the predecessor's torts to the
total value of the predecessor's assets.

PRI OR LEG SLATI VE HI STORY

A6025 of 2003-2004
A10725 of 2002

FI SCAL | MPL| CATI ONS:

None

EFFECTI VE DATE
This act shall take effect on the one hundred twentieth day after it
shal | have become a | aw.
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