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BILL TEXT:

STATE OF NEW YORK

7179

2005- 2006 Regul ar Sessi ons

| N ASSEMBLY

April 7, 2005

Introduced by M of A Di NAPCLI -- read once and referred to the Comit -
tee on Codes

AN ACT to anend the civil practice law and rules, in relation to forfei-
ture and non-crimnal defendants

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subparagraph (iv) of paragraph (b) of subdivision 3 of
section 1311 of the civil practice law and rules, as added by chapter
669 of the laws of 1984, is anended to read as foll ows:

(iv) if the action relates to an instrunmentality of a crine, except as
provided for in subparagraph (i) hereof, the burden shall be upon the
claimng authority to prove by a preponderance of the evidence the facts
necessary to establish a claimfor forfeiture and that the non-crimna
def endant either (A) knew, or should have known, that the instrunmentali -
ty was or would be used in a manner that would directly and materially
10 contribute to the commssion of a crime or (B) [krewrehly knew, or
11 should have known, that any interest he or she obtained [ hs—e+—hor
12 jpterest] in the instrunentality [+e—aweid] could assist the crimina
13 defendant in avoiding forfeiture.

14 § 2. Paragraph (c) of subdivision 3 of section 1311 of the civil prac-
15 tice law and rules is amended by addi ng a new subparagraph (v) to read
16 as follows:

©CoOoO~NOUh, WN P

17 (v) a_ non-crimnal def endant who knows, or should know, of prior
18 illegal use by a crinmnal defendant of the instrunentality or other
19 property of a like nature or kind, shall be presuned to know that the

20 instrunentality was or would be used in a manner that would directly and
21 mmterially contribute to the comm ssion of a subsequent crine or that
22 obtaining his or her interest in the instrunentality could assist the
23 crimnal defendant in avoiding forfeiture.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old law to be omitted.
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1 § 3. Subdivision 8 of section 1311 of the <civil practice law and
2 rules, as added by chapter 669 of the |aws of 1984, is anended to read
3 as foll ows:

4 8. The total anount that nay be recovered by the claimng authority
5 against all crimnal defendants in a forfeiture action or actions
6 involving the same crime shall not exceed the value of the proceeds of
7 the crime or substituted proceeds of the «crine, whichever anmount is
8 greater, and, in addition, the value of any forfeited instrunmentality
9 wused in the crinme. Any such recovery against crimnal defendants for
10 the value of the proceeds of the crime or substituted proceeds of the
11 crinme shall be reduced by an anpbunt which equals the value of the sanme
12 proceeds of the sane crine or the sane substituted proceeds of the same
13 crinme recovered against all non-crimnal defendants. Any such recovery
14 for the value of an instrunmentality of a crinme shall be reduced by an
15 anount which equals the value of the same instrumentality recovered
16 agai nst any non-crimnal defendant.

17 The total amount that nmay be recovered against all non-crimna
18 defendants in a forfeiture action or actions involving the sanme crine
19 shall not exceed the value of the proceeds of the crime or the substi-
20 tuted proceeds of the crinme, whichever amount is greater, and, in addi-
21 tion, the value of any forfeited instrunmentality used in the crime. Any
22 such recovery against non-crimnal defendants for the value of the
23 proceeds of the crime or substituted proceeds of the crime shall be
24 reduced by an amount which equals the value of the proceeds of the crine
25 or substituted proceeds of the crine recovered against all <crimna
26 defendants. [A—wdgpeat —ogainct o non ocipdaal dofondant purcuant to
27 s g
28
29 6&pB=] Any recovery for the value of an instrunentality of the crine
30 shall be reduced by an anpbunt equal to the value of the sane instrunen-
31 tality recovered against any crimnal defendant.
32 8§ 4. This act shall take effect imediately and shall apply to crines
33 comitted on or after such date.

SPONSORSMEMO:

NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accor dance with Assembly Rulelll, Sec 1(e)

Bl LL NUVBER: A7179

SPONSOR: Di Napol i

TITLE OF BI LL:
An act to anend the civil practice law and rules, in relation to forfei-
ture and non-crim nal defendants

PURPOSE

This bill would permit forfeiture actions to be brought against the
owners of property used as the instrunentality of a crine, when such
owners did not commit a crine, but knew or should have known that their
property would be used in the conm ssion of a crine.

SUMVARY OF PROVI SI ONS
Section 1: Anends section 1311 (3)(b)(iv) of the Civil Practice Law and
Rules (CPLR) to allow forfeiture actions agai nst the non-crimnal owner

http://public.leginfo.state.ny.us/bstfrmef.cai

Page 2 of 4

10/9/2006



RETRIEVE BILL Page 3 of 4

of the instrumentality of a crinme when the owner knew or shoul d have
known that the property would directly and materially contribute to the
conmi ssion of a crinme; or when the owner's interest in the property
could assist the crimnal defendant in avoiding forfeiture.

Section 2: Creates a rebuttable presunption in CPLR section 1311 that a
non-crimnal owner of an instrunentality who knew or should have known
that the crimnal defendant had previously used the instrunentality or
simlar property in the comm ssion of a crine, also knew or should have
known that the instrunentality would directly and materially contribute
to the conmission of a subsequent crinme comitted by the defendant. Al so
creates a presunption that when the non-crimnal owner knew or should
have known that the defendant had used the instrunentality or simlar
property in the conmission of a crinme, that owner al so knew or shoul d
have known that their acquisition of an ownership interest in the prop-
erty could assist the crimnal defendant in avoiding forfeiture.

Section 3. Renpbves the current limt of the value of an instrunentality
bel ongi ng to non-crimnal owner which nmay be forfeited, which is set
forth in subdivision 8 of CPLR section 1311.

EXI STI NG LAW

A property used to conmit a crinme is referred to as an instrunmentality
of the crinme. Section 1311 of the Civil Practice Law and Rules currently
permits forfeiture actions against the non-crimnal owners of instrunen-
talities used to commt felonies when, although the owner did not conmt
the crime, they allowed the defendant to use the instrumentality know ng
that the property would be used to comit a crinme. Under these circum
stances, the value of the instrunmentality which may be forfeited is
limted to the value of the proceeds of the crine. Forfeiture is also
permtted when the owner obtained their ownership interest in the prop-
erty only to avoid its forfeiture.

JUSTI FI CATI ON:

Too often, repeat drunk drivers have denonstrated that the crimna
penalties neted out for Driving Wiile Intoxicated are not sufficient to
deter them from jeopardizing the |ives of other notorists by drinking
and driving. Vehicle forfeitures, have been used successfully to prevent
t hese repeat drunk drivers from endangering other drivers by taking away
their vehicles, and thus preventing them from driving.

Two trends have been identified which suggest that the present forfei-
ture statute is inadequate. According to | aw enforcenent sources, sone
repeat drunk drivers borrow cars belonging to others, and others trans-
fer ownership of their cars, particularly to famly nenbers, for the
purpose of avoiding the forfeiture of these vehicles. This bill would
di scourage vehicle owners fromlending their cars to repeat drunk driv-
ers by creating the rebuttable presunption that, if the owner knew or
shoul d have known that the driver had driven drunk in the past, they
shoul d have al so known that the driver would do so again, using their
vehicle. This bill also precludes repeat drunk drivers fromtransferring
the ownership of their vehicles to avoid forfeiture, by permtting a
forfeiture action when the transfer of ownership assisted the drunk
driver in avoiding forfeiture.

It nust also be noted that the present forfeiture statute only pertains
to felony level crimes. This bill would not expand the classes of crines
where forfeitures would be permtted. Therefore, in DW cases, only
felony | evel crimes such as second and subsequent DW of fenses woul d
subj ect the non-crimnal owner to the possibility of forfeiture.

LEQ SLATI VE HI STORY: New bill.
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FI SCAL | MPLI CATI ONS: None to the state.

EFFECTI VE DATE: | nmediately.
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