RETRIEVE BILL
BILL TEXT:

STATE OF NEW YORK

7970--A

2005- 2006 Regul ar Sessi ons

| N ASSEMBLY

May 3, 2005

Introduced by M of A CONTE, ALFANO, BARRA, RAI A, SALADI NO --

Sponsored by -- M of A FI TZPATRI CK, McDONOUGH, THI ELE -- read

and referred to the Commttee on Codes -- recommtted to the Committee
on Codes in accordance with Assenbly Rule 3, sec. 2 -- committee
di scharged, bill amended, ordered reprinted as amended and recommitted

to said conmmittee

AN ACT to anend the penal law and the civil practice law and rules,
relation to enacting the crimnal street gang abatement act of 2006;

and nmaki ng an appropriation therefor

The People of the State of New York, represented in Senate and Assem

bly, do enact as foll ows:

1 Section 1. Short title. This act shall be known and may be cited as
2 the "crimnal street gang abatenment act of 2006".
3 8§ 2. The penal law is anmended by adding a new article 465 to read
4 follows:
5 ARTI CLE 465
6 CRI M NAL STREET GANG ABATENENT
7 Section 465.00 lLeqgislative findings and intent.
8 465. 05 Definitions.
9 465.10 Crimnal street gang activity; enhanced penalties.
10 465. 15 Gang solicitation, recruitnent or retention.
11 465.20 Gang solicitation, recruitnent or retention of ninors.
12 465.25 Gang solicitation, recruitnent or retention of mnors on
13 school grounds.
14 8§ 465.00 Legislative findings and intent.
15 The leqgislature finds and deternines as foll ows:
16 1. It is the right of every person, regardl ess of race, color,

17 religion, national origin, sex, age, sexual orientation, or handicap,

18 be secure and protected from fear, intimdation, and physical

19 caused by the activities of violent groups and individuals.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets

[-] is old law to be omtted.
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2. Long Island has seen an increase in violent street gangs whose
nenbers threaten, terrorize, and conmit a nultitude of crines against
t he peaceful citizens of their neighborhoods. These activities, both
individually and collectively, present a clear and present danger to
public order and safety.

3. Gangs have expanded from New York city and other states onto Long
Island. Furthernore, all of the nationally known gangs now exist
t hroughout New York. Wile gang nenbership rennins concentrated prim-
rily in lowinconme communities, gangs have surfaced in nmany ot her areas,
becomi ng nore racially and ethnically diverse.

4. The enactnent of this article seeks to eradicate crimnal activity
by street gangs by focusing upon patterns of crimnal gang activity, the
chief source of violence created by street gangs.

5. Further, that an effective neans of punishing and deterring the
crimnal activities of street gangs is through forfeiture of the
profits, proceeds, and instrunentalities acquired, accunul ated, or used
by street gangs. These proceeds in turn, will provide a funding stream
to inplenent proactive neasures such as after-school prograns to prevent
yout hs from becom ng gang nenbers
8§ 465.05 Definitions.

The following definitions are applicable to this article.

1. "Crinmnal street gang" nmeans any ongoi ng organi zati on, associ ation
or group of three or nore persons, whether fornmal or informal, having as
one of its primary activities the conm ssion of one or nbre crimna
acts, having a common nane or common identifying sign or synbol, and
whose nenbers individually or collectively engage in or have engaged in
a pattern of crimnal gang activity.

In order to secure a conviction, or a delinquent act, it is not neces-
sary for the prosecution to prove that the person devotes all or a
substantial part of his or her tine or efforts to the crimnal street
gang, nor is it necessary to prove that the person is a nenber of the
crimnal street gang. Active participation in the crimnal street gang
is all that is required.

2. "Pattern of crimnal street gang activity" neans the conm ssion of,
attenpted conmmi ssion of, conspiracy to commt, or solicitation of, a
del i nquent act, or conviction of two or nore enunerated crimnal acts,
provided at | east one of these crimnal acts occurred after the effec-
tive date of this chapter and the |last of those crimnal acts occurred
within three years after a prior offense, and the crimnal acts were
committed on separate occasions, or by two or nore persons.

3. "Crinnal act" nmeans conduct constituting any of the follow ng
crines, or conspiracy or attenpt to commit any of the following felo-
ni es:

Any of the felonies set forth in this chapter: sections 120.05, 120.10
and 120.11 relating to assault; sections 125.10 to 125.27 relating to
hom ci de; sections 130.25, 130.30 and 130.35 relating to rape; sections
135.20 and 135.25 relating to kidnapping; section 135.65 relating to
coercion; sections 140.20, 140.25 and 140.30 relating to burglary;
sections 145.05, 145.10 and 145.12 relating to crimnal mschief; arti-
cle one hundred fifty relating to arson; sections 155.30, 155.35, 155.40
and 155.42 relating to grand larceny; article one hundred sixty relating
to robbery; sections 165.45, 165.50, 165.52 and 165.54 relating to crim
i nal possession of stolen property; sections 170.10, 170.15, 170. 25,
170.30, 170.40, 170.65 and 170.70 relating to forgery; sections 175.10,
175.25, 175.35, 175.40 and 210.40 relating to false statenents; sections
176.15, 176.20, 176.25 and 176.30 relating to insurance fraud; sections
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178.20 and 178.25 relating to crimnal diversion of prescription nedica-

tions and prescriptions; sections 180.03, 180.08, 180.15, 180.25,

180.40, 180.45, 200.00, 200.03, 200.04, 200.10, 200.11, 200.12, 200. 20,

200.22, 200.25, 200.27, 215.00, 215.05 and 215.19 relating to bribery;

sections 190.40 and 190.42 relating to crimnal usury; section 190.65

relating to schenes to defraud; sections 205.60 and 205.65 relating to

hi nderi ng prosecution; sections 210.10, 210.15, and 215.51 relating to

perjury and contenpt; section 215.40 relating to tanpering with physica

evi dence; sections 220.06, 220.09, 220.16, 220.18, 220.21, 220.31

220.34, 220.39, 220.41, 220.43, 220.46, 220.55 and 220.60 relating to

controlled substances; sections 225.10 and 225.20 relating to ganbling;

sections 230.25, 230.30, and 230.32 relating to pronoting prostitution

sections 235.06, 235.07 and 235.21 relating to obscenity; section 263.10

relating to pronmoting an obscene sexual perfornance by a child; sections

265.02, 265.03, 265.04, 265.11, 265.12, 265.13 and the provisions of

section 265.10 which constitute a felony relating to firearns and other

danger ous weapons; and sections 265.14 and 265.16 relating to crinmna

sale of a firearm and section 275.10, 275.20, 275.30, or 275.40 relat-

ing to unauthorized recordings; and sections 470.05, 470.10, 470.15 and

470.20 relating to noney | aunderi ng.
8 465.10 Crimnal street gang activity; enhanced penalties.
1. Upon a finding by the trier of fact that a defendant is a nenber of

a crimnal street gang, or that a defendant, in the <course of the

comni ssion of the underlying offense, actively participated in a crini-

nal street gang, the penalty for any felony or nisdeneanor, or any

del i nquent act or violation of |law which would be a felony or m sdenea-

nor if commtted by an adult, shall be enhanced if the defendant was a

nenmber of a crimnal street gang at the tinme of the comm ssion of such

of fense and the court determnes that the offense was conmtted with the

intent to further such crimnal street gang. Such finding shall be based

upon proof beyond a reasonabl e doubt.
2. Such enhancenent shall be as foll ows:

(a) A class A m sdeneanor shall be deened to be and be punished as if

it were a class E fel ony;
(b) A class E felony shall be deened to be and be punished as if it

were a class D felony;
(c) Aclass D felony shall be deened to be and be punished as if it

were a class C felony;
(d) A class C felony shall be deened to be and be punished as if it

were a class B felony; and
(e) Aclass B felony shall be deened to be and be punished as if it

were a class A1l felony.
8 465.15 Gang solicitation, recruitnent or retention
A person is gquilty of gang solicitation, recruitnent or retention when

he or she:
1. intentionally coerces, solicits, recruits, enploys, causes, encour-

ages, or conspires to cause another person to be or remain as a nenber

of a crimnal street gang that requires as a condition of nenbership or

conti nued nenbership the conm ssion of or participation in gang cri nes;

or
2. intentionally makes any communication, direct or indirect, consti-

tuting a threat to person or property or to any associate or relative of

t he person being solicited, recruited or retained as a nenber of a crim

inal street gang that requires as a condition of nenbership or continued

nenbership the commi ssion of or participation in gang crines.
Gang solicitation, recruitment or retention is a class E fel ony.

http://public.leginfo.state.ny.us/bstfrmef.cai

Page 3 of 8

10/9/2006



RETRIEVE BILL

A 7970--A 4

8 465.20 Gang solicitation, recruitnment or retention of mnors.

A person is guilty of gang solicitation, recruitnent or retention of
m nors when he or she:

1. intentionally coerces, solicits, recruits, enploys, causes, encour-
ages, or conspires to cause another person under eighteen years of age
to be or remain as a nenber of a crimnal street gang that requires as a
condition of nenmbership or continued nenbership the conm ssion of or
participation in gang crines; or

2. intentionally makes any comunication, direct or indirect, consti-
tuting a threat to a person under eighteen years of age, to property, or
to any associate or relative of a minor being solicited, recruited or
retained as a nenber of a crimnal street gang that requires as a condi -
tion of nmenbership or continued nenbership the conm ssion of or partic-
ipation in gang crines.

Gang solicitation, recruitnent or retention of mnors is a class D

f el ony.
8§ 465.25 Gang solicitation, recruitnent or retention of mnors on schoo

grounds..

A person is quilty of gang solicitation, recruitnment or retention of
nm nors on school grounds when he or she:

1. while on school grounds, intentionally coerces, solicits, recruits,
enpl oys, causes, encourages, Or conspires to cause another person under
ei ghteen years of age to be or remain as a nenber of a crimnal street
gang that requires as a condition of nenbership or continued nenbership
the comm ssion of or participation in gang crinmes; or

2. while on school grounds, intentionally nmkes any comunication
direct or indirect, constituting a threat to a person under eighteen
years of age, to property, or to any associate or relative of the minor
being solicited, recruited or retained as a nenber of a crimnal street
gang that requires as a condition of nmenbership or continued nenbership
the commission of or participation in gang crinmes. For the purposes of
this section, "school grounds" shall be defined as provided for in
subdi vi sion fourteen of section 220.00 of this chapter

Gang solicitation, recruitnent or retention of mnors on schoo
grounds is a class C felony.

§ 3. Paragraph (h) of subdivision 2 of section 1349 of the civil prac-
tice law and rules, as added by chapter 655 of the laws of 1990, is
amended to read as foll ows:

(h) [A-] Except with respect to a circunstance to which paragraph (i)
of this subdivision applies, all noneys remaining after distributions
pursuant to paragraphs (a) through (g) of this subdivision shall be
distributed as foll ows:

(i) seventy-five percent of such noneys shall be deposited to a | aw
enf orcenent purposes subaccount of the general fund of the state where
the claimng agent is an agency of the state or the political subdivi-
sion or public authority of which the claimng agent is a part, to be
used for |aw enforcenent use in the investigation of penal |aw of fenses;

(ii) the remaining twenty-five percent of such nmoneys shall be depos-
ited to a prosecution services subaccount of the general fund of the
state where the claimng authority is the attorney general or the poli-
tical subdivision of which the claimng authority is a part, to be wused
for the prosecution of penal |aw of fenses.

VWhere multiple claimng agents participated in the forfeiture action,
funds avail abl e pursuant to subparagraph (i) of this paragraph shall be
di sbursed to the appropriate |aw enforcenent purposes subaccounts in
accordance with the terns of a witten agreenent reflecting the partic-
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i pation of each clainng agent entered into by the participating claim
i ng agents.

8§ 4. Subdivision 2 of section 1349 of the civil practice | aw and rul es
i s amended by adding a new paragraph (i) to read as foll ows:

(i) If the defendant against whoma forfeiture action is commenced is
identified as, or is declared or adjudged by the court to be a nenmber of
a "crimnal street gang", as defined in section 465.05 of the penal |aw,
all nmoneys renmmining after distributions pursuant to paragraphs (a)
t hrough (g) of this subdivision shall be distributed as foll ows:

10 (i) seventy-five percent of such nobneys shall be deposited to a sepa-
11 rate account of the local school district wherein such defendant
12 resides, which the superintendent of such district shall establish for
13 the receipt of all such nobneys, and said npbneys shall be utilized by the
14 superintendent exclusively to develop, inplenent and/ or mai ntain
15 instructional prograns designed to deter or prevent youths from associ -
16 ating with, or becon ng nenbers of, crimnal street gangs, including but
17 not limted to, (A) after-school sports or recreational prograns, and/or
18 (B) after-school scholastic or academ c prograns;

19 (ii) fifteen percent of such npbneys shall be deposited to a |aw
20 enforcement purposes subaccount of the general fund of the state where
21 the claimng agent is an agency of the state or the political subdivi-
22 sion or public authority of which the claimng agent is a part, to be
23 used for law enforcenent use in the investigation of penal |aw offenses;
24  and

25 (iii) the renmaining ten percent of such noneys shall be deposited to a
26 prosecution services subaccount of the general fund of the state where
27 the claining authority is the attorney general or the political subdivi-
28 sion of which the claimng authority is a part, to be used for the pros-
29 ecution of penal | aw offenses.

30 Wiere nmultiple claining agents participated in the forfeiture action

31 funds avail able pursuant to subparagraph (ii) of this paragraph shall be
32 disbursed to the appropriate |aw enforcenent purposes subaccounts in
33 accordance wth the terns of a witten agreenent reflecting the partic-
34 ipation of each clainmng agent entered into by the participating claim
35 ing agents.

36 § 5. The sumof one mllion dollars ($1,000,000), or so rmuch thereof
37 as nay be necessary, is hereby appropriated to the division of crinina

38 justice services out of any noneys in the state treasury in the genera

39 fund to the credit of the |ocal assistance account, not otherw se appro-
40 priated, and nade i mmedi ately available, for the purpose of devel oping a
41 grant programin consultation with the departnment of education and the
42 state police for schools to receive gang prevention programnms. Such
43 noneys shall be payable on the audit and warrant of the conptroller on
44 vouchers certified or approved by the comm ssioner of the division of
45 crimnal justice services in the manner prescribed by | aw.

46 8 6. This act shall take effect on the first of Novenber next succeed-
47 ing the date on which it shall have becone a | aw

OCoO~NOOUITE, WN B

SPONSORSMEMO:
NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rulelll, Sec 1(e)

Bl LL NUMBER: A7970A

SPONSOR:  Conte (M)

TITLE OF BILL: An act to anend the penal |aw and the civil practice
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law and rules, in relation to enacting the crimnal street gang abate-
nment act of 2006; and maki ng an appropriation therefor

PURPCSE OR GENERAL | DEA OF BILL:

The Crimnal Street Gang Abatenent Act of 2006 will provide | aw enforce-
ment the tools they need to conbat gang viol ence by focusing upon
patterns of crimnal gang activity, the chief source of violence created
by street gangs. It also provides two fundi ng mechani sns for after-
school academ c, sports and recreational programs and ot her gang
prevention prograns, thereby providing youths an alternative to joining
gangs.

SUMVARY OF SPECI FI C PROVI SI ONS

Section 1: States the short title of the bill.

Section 2: Adds a new Article 465 to Penal Law entitled the "Cri m nal
Street Gang Abatenent Act".

Section 465.00: Sets forth legislative findings and intent.

Section 465.05: Defines "crimnal street gang," "pattern of street gang
activity," and "crimnal act".

Section 465.10: Provides for enhanced penalties for crimnal acts
conmtted by a crimnal street gang nenber.

Section 465.15: Creates the crinme of Gang Solicitation, Recruitnent or
Retention, a class E fel ony.

Section 465.20: Creates the crinme of Gang Solicitation, Recruitment or
Retention of Mnors, a class D fel ony.

Section 465.25: Creates the crinme of Gang Solicitation, Recruitment or
Retenti on of M nors on School G ounds, a class C felony.

Sections 3 and 4: Amends paragraph (h) and adds a new paragraph (i) to
subdi vision 2 of Section 1349 of the Civil Practice Law and Rules to
provide that after disbursement of forfeited assets pursuant to para-
graphs (a) through (g) of this section, if a defendant subject to
forfeiture is a "street gang nmenmber"” seventy-five percent of any remain-
i ng seized assets shall be distributed to the defendant's | ocal schoo
district to fund after-school prograns. After this distribution, fifteen
percent shall be distributed to | aw enforcenent with the remaining ten
percent distributed to the prosecution services subaccount.

Section 5: Adds the sumof one mllion dollars, or so much thereof any
be necessary to be appropriated to the Division of Crimnal Justice
Services for the purposes of devel oping a grant programin consultation
with the Departnment of Education and the State Police for schools to
recei ve gang prevention prograns.

Section 6: authorizes this act to take effect on the first of Novenber
next succeeding the date on which it shall have becone a | aw.

JUSTI FI CATI ON:

New York has seen an increase in violent street gangs whose nenbers
threaten, terrorize, and conmt a nultitude of crimes against the peace-
ful citizens of their neighborhoods to illegally benefit thensel ves.
These activities, both individually and collectively, present a clear
and present danger to public order and safety.
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Gangs have expanded from New York City and other states into New York
with all of the nationally known gangs now existing throughout the major
cities. Gang nenbership nunbers run as high as 10,000. Wile gang
nmenbership remains concentrated primarily in | owincome communities,

t hey have surfaced in nany other areas throughout New York, becomni ng
nore racially and ethnically diverse.

However, with the exception of the crimes of gang assault and nmaking
graffiti, New York's laws are silent on gang-related crinmes. Wth no
uniformstate |law, police departnents throughout the state are not clas-
sifying gangs for what they are - a group of three or nore people who
cone together to do a crininal act. They use terms |ike "large groups of
yout hs." Subsequently, drug and gun sales as well as assaults, rapes
and murders are not recorded, investigated and disclosed to the public
as the gang crines they are.

Due to the lack of specific state law to adequately address the brutali -
ty of gang-related crines, the Bronx District Attorney is trying an

al | eged gang nmenber as a terrorist, the first case to be tried under the
state's antiterrorism|l|aw enacted shortly after Sept. 11, 2001, in order
to subject this individual to the nore severe penalties nandated by this
statute.

Enactnent of this article provides |aw enforcement with the tools they
need to conbat gang violence. This legislation codifies the definitions
of "gang nenber," "pattern of street gang activity" and "crimnal act”
in Penal Law thereby providing uniformty and clarification to the | aw
enforcenent comrunity throughout the state. These definitions will allow
for nore accurate and reliable data to provide a clearer assessnment of
the gang problem and the extent of gang-related crimes throughout the
state.

It further provides for enhanced penalties for crines comrmitted by
street gang nenbers, providing a deterrent for existing nenmbers as well
as a deterrent for potential new nenbers who m ght otherwi se commit a
crinme to gain acceptance within a gang.

Crimnal street gangs are constantly seeking to recruit new nmenbers into
their hierarchy by utilizing threats, intimdation and physica

violence. Mnors are particularly vul nerable and are often forced into
crimnal activity as a neans of gang initiation, falling prey to such
incitement and intimdation in their |ocal neighborhoods and school s.
This bill seeks to di scourage gang recruitnent by hol di ng account abl e
those who solicit or recruit gang nmenbers and as a further deterrent,
provi de for hei ghtened penalties for those who prey upon mnors and
utilize school grounds to increase their nmenbership

One positive step that comunities can take is to provide youths with
alternatives to joining gangs. After-school acadenic, sports prograns,
and various other gang prevention prograns can provide youths with a
saf e environnent, positive role nodels and positive reinforcenent.
Yout hs who receive this positive reinforcement are less likely to join
gangs. This bill will provide funding at the [ ocal |evel for these

i mportant prograns, funded by a $1, 000, 000 appropriation and fromthe
the very gang nenbers who are attenpting to destroy these conmunities.

Present law relating to asset forfeiture actions provides that after

di stribution pursuant to provisions in civil practice |aw and rul es,
seventy-five percent of any remaining funds shall be distributed to a

| aw enf orcement subaccount with the remai ning twenty-five percent
distributed to a prosecution services subaccount. This bill wll not
alter this distribution schene except in cases where the forfeited
assets are froma known "gang nenber."” In this case seventy-five percent
of the remaining assets after distribution shall be distributed to | oca
school districts to establish or maintain prograns designed to prevent
or deter youths fromjoining gangs. The renaining funds will be distrib-
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uted at fifteen percent to the | aw enforcenent subaccount with the
remai ni ng ten percent being distributed to the prosecution services
subaccount .

PRI OR LEGQ SLATI VE HI STORY:

2005 A. 7970 - referred to codes

FI SCAL | MPLI CATI ONS FOR STATE AND LOCAL GOVERNVENTS:

Fundi ng real | ocati on. Funds derived fromforfeited assets shall be
distributed to |ocal school districts instead of deposited into a | aw
enf orcenent subaccount. Appropriation of one nillion to the Division of
Crimnal Justice Services fromany noneys available in the State Treas-
ury in the General Fund to the credit of the Local Assistance Account
for the devel opment of a grant program for schools to receive gang
prevention prograns.

EFFECTI VE DATE:
The first of Novenber next succeeding the date on which it shall becone
a law.
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