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BILL TEXT:

STATE OF NEW YORK

8791

2005- 2006 Regul ar Sessi ons

| N ASSEMBLY

June 13, 2005

Introduced by COW TTEE ON RULES -- (at request of M of A Titus) --
(at request of the Ofice of Court Admi nistration) -- read once and
referred to the Cormittee on Codes

AN ACT to anend the civil practice law and rules, in relation to issu-
ance of a subpoena to conpel the attendance of an incarcerated person
in certain cases

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

1 Section 1. Subdivision (b) of section 2302 of the civil practice I|aw
2 and rules, as anmended by chapter 336 of the |aws of 2004, is anended to
3 read as follows:
4 (b) Issuance by court. A subpoena to conpel production of an origina
5 record or docunent where a certified transcript or copy is admissible in
6 evidence, or to conmpel attendance of any person confined in a penitenti -
7 ary or jail, shall be issued by the court. Unless the court orders
8 otherwi se, a notion for such subpoena shall be nade on at |east one
9 day's notice to the person having custody of the record, docunent or
10 person confined. A subpoena to produce a prisoner so confined shall be
11 issued by a judge to whoma petition for habeas corpus coul d be made
12 under subdivision (b) of section seven thousand two of this chapter or a
13 judge of the court of clainms, if the matter is pending before the court
14 of claims, or a judge of the surrogate's court, if the matter is pending
15 before the surrogate's court, or a judge or support magistrate of the
16 famly court, if the matter is pending before the famly court or a
17 judge of the New York city civil court, if the matter is pending before
18 the New York city civil court and it has been renoved thereto from the
19 suprene court pursuant to subdivision (d) of section three hundred twen-
20 ty-five of this chapter

21 § 2. This act shall take effect imediately.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old law to be omitted.
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TITLE OF BILL: An act to anend the civil practice law and rules, in
relation to i ssuance of a subpoena to conpel the attendance of an incar-
cerated person in certain cases

This is one in a series of neasures being introduced at the request of
the Chief Admi nistrative Judge on the recomendati on of his Advisory
Committee on Civil Practice.

This measure woul d amend CPLR 2302(b) to permit a New York City Civi
Court judge to conpel the courtroom attendance of an incarcerated person
in a case that has cone before the Cvil Court on transfer down fromthe
Suprenme Court pursuant to CPLR 325(d).

CPLR 325(d) pernits the transfer of a civil case conmenced in Suprene
Court to the NYC Gvil Court under circunmstances where it appears the
anount of damages sustai ned nay be |less than that which was demanded.
Upon such a transfer, the Cvil Court is not subject to its regular

$25, 000 jurisdictional ceiling, but may nmeke a nonetary damages award in
any amount. It has been brought to our Conmittee's attention that, occa-
sionally, Cvil Court judges, presiding over such 325(d) cases, need to
subpoena an incarcerated person - usually to appear as a w tness.

A Supreme Court justice has authority to conpel the attendance of a
prisoner pursuant to a wit of habeas corpus under CPLR 7002, but ot her
judges do not. To insure that other types of judges with nore limted
jurisdiction are able to do so, the Legislature, in CPLR 2302(d), has
ext ended conparabl e authority to judges of the Court of dains, Surro-
gate's Court, or Family Court in connection with matters before their
respective courts. However, it has not, as of this tinme, done so with
respect to New York City Civil Court judges.

Since the need for an incarcerated witness or party to testify in a CPLR
325(d) case in Cvil Court may be every bit as legitinmate as the need
for an incarcerated person to testify in those other courts, we recom
mend that CPLR 2302(b) be amended to confer the requisite subpoena power
upon judges of that Court.

Thi s measure, which would have no fiscal inpact on the State, would take
effect imediately.

Legi sl ative History:

None. New proposal
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