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BILL TEXT:

STATE OF NEW YORK

1544

2005- 2006 Regul ar Sessi ons

| N SENATE

January 31, 2005

Introduced by Sens. VOLKER, FARLEY, JOHNSON, LARKIN, LEIBELL, LIBQUS
LI TTLE, McCGEE, RATH -- read twi ce and ordered printed, and when print-
ed to be conmtted to the Committee on Codes

AN ACT to anmend the civil practice law and rules, in relation to equal-
izing the treatment of collateral sources in tort actions, to repeal
subdi visions (a) and (b) of section 4545 of such law and rules relat-
ing to collateral sources in certain tort actions and to repeal subdi -
visions (d) and (e) of rule 4111 of such law and rules relating to
item zed verdicts in certain tort actions

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

1 Section 1. Subdivisions (a) and (b) of section 4545 of the civil prac-
2 tice law and rul es are REPEALED

3 § 2. Subdivisions (d) and (e) of rule 4111 of the civil practice | aw
4 and rul es are REPEALED

5 § 3. Subdivision (f) of rule 4111 of the civil practice |law and rul es,
6 as anended by chapter 100 of the laws of 1994, is anended to read as
7 follows:

8 (f) Itemzed verdict in certain actions. 1In an action brought to
9 recover damages for personal injury, injury to property or wongful
10 death, [ whi-eh—is—ret—subi-et—ie—Stadimr—siens—e—erre—Fe—ef—ai—s—i—r—e—]
11 the court shall instruct the jury that if the jury finds a verdict
12 awarding damages, it shall in its verdict specify the applicable
13 elenents of special and general damages upon which the award is based
14 and the anount assigned to each elenment including, but not limted to,
15 nmedi cal expenses, dental expenses, |oss of earnings, inpairnent of earn-
16 ing ability, and pain and suffering. Each elenent shall be further item
17 ized into anpbunts intended to conpensate for danmages that have been
18 incurred prior to the verdict and anpbunts intended to conpensate for
19 danmges to be incurred in the future. In itenm zing anbunts intended to
20 conpensate for future danmages, the jury shall set forth the period of

EXPLANATI ON--Matter in jtalics (underscored) is new, matter in brackets
[-] is old law to be omitted.
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1 years over which such anpbunts are intended to provi de conmpensati on. In

2 actions in which article fifty-A or fifty-B of this chapter applies, in

3 computing said danages, the jury shall be instructed to award the ful

4 ampunt of future damages, as cal cul ated, without reduction to present

5 wval ue.

6 § 4. Subdivision (b) of section 4213 of the civil practice law and

7 rules, as separately anended by chapters 485 and 682 of the | aws of

8 1986, is anmended to read as follows:

9 (b) Form of decision. The decision of the court my be oral or in
10 witing and shall state the facts it deens essential. In [a—+redieal
11 dant al Ar pndi atri o ol pv‘ acti oo ot i AN Ar 1N N o0t AN ngai net 2o pllhl LC
12
13
14
15
16 ; A4 e g -8y
17 ee—dutios—ond in] any [eLheL] actron brought to recover damages for
18 personal injury, injury to property, or wongful death, a decision
19 awardi ng damages shall specify the applicable elements of special and
20 general danmges upon which the award is based and the anpbunt assigned to
21 each element, including but not Iimted to nmedical expenses, denta
22 expenses, podiatric expenses, |oss of earnings, inpairnent of earning
23 ability, and pain and suffering. |n [a—+red-catl—dental—or—podiatiie
24 ﬁa+p+ae++ee—ae%heﬁ—ﬁyﬁ+++ﬂ any [e+hep] such action [bﬁeughp—pe__peeevep
25 y : v Rl
26 each eIenent shaII be further |ten12ed into annunts |ntended to conpen-
27 sate for damages which have been incurred prior to the decision and
28 ampunts intended to conpensate for danages to be incurred in the future.
29 In item zing amounts intended to conpensate for future damages, the
30 court shall set forth the period of years over which such amounts are
31 intended to provide conmpensation. In conputing said damages, the court
32 shall award the full amount of future danmges, as cal cul ated, wi thout
33 reduction to present val ue.

34 § 5. This act shall take effect immediately and shall apply to al
35 actions and proceedi ngs pending or conmenced on or after such date.
SPONSORSMEMO:
NEW YORK STATE SENATE
INTRODUCER'SMEMORANDUM IN SUPPORT
submitted in accordance with Senate Rule V1. Sec 1
Bl LL NUMBER: S1544 REVI SED

SPONSOR:  VOLKER

TITLE OF BILL: An act to anend the civil practice law and rules, in
relation to equalizing the treatnent of collateral sources in tort
actions, to repeal subdivisions (a) and (b) of section 4545 of such |aw
and rules relating to collateral sources in certain tort actions and to
repeal subdivisions (d) and (e) of rule 4111 of such |law and rul es
relating to item zed verdicts in certain tort actions

PURPCSE: This bill will equalize the treatnment of collateral sources
in tort actions against public defendants by applying the sanme standard
used in cases against private defendants. The bill would allow coll at -

eral sources to of fset danage awards for future costs or expenses in
actions against public enployers (to prevent double recoveries).
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SUMMARY OF PROVI SIONS: To eliminate an anonmaly in the treatnent of

col lateral sources in tort actions, this bill amends Section 4545 of the
Cvil Practice Law and Rul es by repealing subdivisions a and b, which
govern the of fset of damages for collateral sources in medical malprac-
tice actions and agai nst public defendants, respectively. The bil
standardi zes the treatnent of collateral sources by |leaving in effect
subdi vi sion ¢ of the section, which governs "any action for persona
injury, injury to property or wongful death,” and allows all defendants
in such actions to of fset against awards for past and future costs and
expenses any ampunts which have been or will be replaced by past or
future paynents fromcollateral sources, such as insurance. Currently,
whi |l e past and future awards in cases agai nst private defendants may be
reduced by collateral sources, in cases against public enployers, under
subsection (b) only past awards may be so reduced.

The bill woul d standardi ze the treatnment of collateral sources not only
by requiring that they be set off as to past and future awards regard-

|l ess of the identity of the defendant, but in certain other respects as
well. Currently, personal injury awards in actions against public

def endants are offset under subsection (b) only by collateral sources
"“provided or paid for, in whole or in part, by the public enployer." The
of fset for collateral sources is reduced in such actions by the anpunt
of any contributions made by the public enployee for the collatera
source benefit. This treatnment woul d be replaced by the approach taken
as to all other defendants under the current subsection (c), which
requires an offset for the nmost conmon sources of collateral sources,
whet her or not funded by the enployer, and reduces the offset by the
amount paid by the plaintiff for premiuns for the two year period inmre-
diately prior to the accrual of the action. The bill would nake clear
that Section 4545 applies in wongful death actions alleging nedica

mal practice (as it does in all other wongful death actions). The
reference to subsection (c) will be elimnated since it will be the sole
remai ni ng provision of Section 4545

In addition, this bill would repeal subdivisions (d) and (e) of Rule
4111 and anend subdivision (b) of Section 4213. These subdi vi si ons
currently differentiate anong nedical nal practice actions, actions
agai nst public enployers and other tort actions in prescribing the
requirenents for item zed verdicts and judicial decisions. Wth the
repeal of subdivisions (a) and (b) of Section 4545, the distinctions
among such actions would no | onger be necessary.

JUSTI FICATION:  This bill is necessary to elimnate an anonaly created
by the Court of Appeals' recent decision in

| AZZETTI V. CTY OF NEW

YORK, 94 N.Y.2d 183 (1999), which interpreted CPLR 4545 to deny a

public enployer (and no other defendant) the benefit of any coll ateral
source offset, including accident disability pension benefits subsidized
by the enpl oyer, against future econom c damages awarded to enpl oyees in
tort actions. Al other defendants nmay continue to use enpl oyer-subsi -

di zed accident disability pensions and simlar collateral sources to

of fset awards for future econom c | oss.

The various Sections of CPLR 4545 were enacted to elimnate the conmmon

| aw col | ateral source rule, which prohibited tortfeasors fromreducing
their obligations to plaintiffs by the anbunt of benefits the plaintiff
recei ves from other sources, such as insurance. The statute's purpose is
to elimnate the windfall of double recoveries to plaintiffs which often
resulted fromthe comon-|aw col | ateral source rule, while still ensur-

i ng that unconpensated | osses are fully conpensated.

CPLR 4545 has been repeatedly anended to expand its scope. Oiginally

http://public.leginfo.state.ny.us/bstfrmef.cai 10/6/2006



RETRIEVE BILL Page 4 of 5

enacted as CPLR 4010, to allow the adm ssibility of evidence concerning
past collateral source paynents in nedical nalpractice cases, it was
amended effective July 1, 1981, to nake such a reducti on mandatory and
to give the power to make that reduction to the court. CPLR 4010 was
subsequently repealed, and its text transferred to CPLR 4545(q), al ong
with the present text of (b), which extended the class of cases in which
such an offset for past collateral sources was mandatory to cases

br ought agai nst public enployers. L. 1984, c. 701. Subdivision (a) of
the section was anmended by L. 1985 c. 294, extending the scope of the
offset to future | osses whose repl acenent or indemnification could be
denonstrated "with reasonable certainty." This extension of the scope of
the of fset was expressly extended to "any action" in L. 1986, c. 220.
Each anmendnent has expanded the applicability of the collateral source
doctrine to further the policy deternination that it is inequitable to
allow a plaintiff double recovery, particularly of public nonies.

Notwi thstanding the trend to elimnate the windfalls that result from
the common law rule, and to safeguard public nonies, presently al

def endants except public enployers may of fset against awards for future
costs or expenses any anounts that would with reasonable certainty be
repl aced or indemifi ed.

Public enployers' unique inability to offset future econonmic loss is a
consequence of the Court of Appeals

| AZZETTI deci sion, which hol ds

that the proper statutory predicate for collateral source reductions in
personal injury and wongful death actions brought by public enployees
agai nst their enployers is CPLR 4545(b), rather than CPLR 4545(c).
Section 4545 (b) permits an offset only as to past costs and expenses,
in contrast to the subsequently enacted 4545(c), applicable to all other
def endants, which requires an offset as to past and future costs and
expenses. In

| AZZETTI, the Court of Appeals concluded that public

enpl oyers are governed exclusively by CPLR 4545(b), and therefore are
limted to an of fset agai nst past econom c | o0ss.

Three cases, including

| AZZETTIl, illustrate the harmpublic entities

will be caused by this Court of Appeals' decision. In

| AZZETTI, pl ain-

tiff, a forty-year-old Departnment of Sanitation enployee, slipped and
fell on the floor of the garage where he worked, injuring his back. As a
result, he was retired on an Accident Disability Retirenent pension,

whi ch provides himwith three-fourths salary benefits, tax free, for the
remai nder of his |ife. Based on plaintiff's Iife expectancy of 76, he
will receive $1,136,150 fromhis Gty pension. Then, fromhis persona
injury suit against the Cty, plaintiff was awarded $1.2 nillion dollars
to conpensate himfor past and future |ost earnings and | oss of ordinary
pensi on benefits, the very same |loss that the Cty pension will replace.
One million of the $1.2 million was awarded i n conpensation for future

| ost earnings and future | ost pension benefits. Since plaintiff was
found 20% responsi bl e for the happening of the accident, he will receive
$800, 000 of the $1 mllion awarded for future economc |loss. Thus, as a
result of the Court of Appeals' decision in this case, the plaintiff

will now receive both $1.1 mllion in tax-free pension benefits over the
remai nder of his life, and an $800, 000 tax-free jury award neant to
conpensate him for the sane | oss.

I n

CAlAZZO V. CITY OF NEW YORK, plaintiff, a forty-four-year-old
Department of Sanitation enployee, injured his back and knee due to the
condition of the floor in his work area. As a result of his injuries, he
was retired on an Accident Disability Retirenent of $10,680 annually. He
al so receives Social Security Disability payments of $12,600 each year
In addition, the jury awarded hi m $3,565,000 in his personal injury
action against the City and allocated $1.1 mllion, alnbst one-third of
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that award, to conpensate plaintiff for future economc |loss for 31
years. If the City were a private defendant, it would have been entitled
to a set-off of $721, 680 (conbined future pension and social security

di sability paynments over 31 years) against the $1.1 nmillion award for
future economc |oss, |eaving $238,320 in future econonic damages to be
pai d. Under

| AZZETTI, the $1.1 million jury award stands unreduced by

the $721,680 in tax-free paynents plaintiff will receive fromhis
pensi on and social security disability paynents.

In

HERRERA V. CITY OF NEW YORK, plaintiff, an NYPD detective, was

i njured when he was struck by an unmarked police vehicle when he ran out
onto the service road of the eastbound G and Central Parkway in pursuit
of robbery suspects fleeing on foot. Follow ng the accident, he was
retired on an Accident Disability Retirenment pension of $4,359.18 nonth-
ly. He also receives nonthly Social Security Disability benefits of
$1,237. After a reduction by the trial judge, plaintiff recovered a
verdict of $3,483,000 in his personal injury action against the City.
The future | ost earnings award anounted to $750, 000 over a 10-year peri -
od. The total of future pension benefits and Social Security Disability
paynments to be paid over the sane 10 years would be $690,117. If it were
a private defendant, the City would have been liable to pay $59, 882.
Under

| AZZETTI, the

HERRERA pl aintiff is conpensated twi ce for the

sane | oss and receives an additional $750, 000.

As denonstrated above, the Court of Appeals' decision in

| AZZETTI Wil

be both unfair and costly. Solely because the defendant is a public
enpl oyer, plaintiffs receive windfalls by double conpensation for the
same economic loss. The City pays twi ce, first through the pension, and
t hen through the personal injury award.

Appl yi ng

| AZZETTI to only the three cases di scussed above results in

an increase in costs to the City of $2,271,680. There are approxi mately
938 cases brought by uniforned service enpl oyees currently pending
against the City. These cases pose a potential liability of $164
mllion, a substantial portion of which is for future economc |osses

t hat doubly conpensate city uniformworkers who are al so receiving acci -
dent disability pensions.

The Court of Appeals' decision in

| AZZETTIl, by narrowly construing the

1986 anendnent to CPLR 4545, has left public enployers, and thus the
public fisc, in a position inferior to all other defendants. This result
is solely attributable to the pieceneal enactnment and amendnment of this
section. The Legislature should correct this anonmaly and standardi ze the
treatment of collateral sources.

LEG SLATI VE HI STCORY:
2003- 04, S. 622/ A. 3483.
2001- 02, S.2979-A
2000, S.8037.

EFFECTI VE DATE: | medi ately.
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