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STATUS:

$4855-B DEFRANCISCO

Civil Practice Law and Rules

TITLE....Relates to the service of a subpoena duces tecum upon a hospital or a health care professional
Thisbill isnot activein the current session.

04/18/05 REFERRED TO CODES

05/04/05 AMEND AND RECOMMIT TO CODES
05/04/05 PRINT NUMBER 4855A

06/01/05 REPORTED AND COMMITTED TO RULES
06/07/05 ORDERED TO THIRD READING CAL.1397
06/16/05 AMENDED ON THIRD READING 4855B
06/20/05 PASSED SENATE

06/20/05 DELIVERED TO ASSEMBLY

06/20/05 referred to judiciary

06/24/05 substituted for a8560a

06/24/05 ordered to third reading rules cal.1011
06/24/05 passed assembly

06/24/05 returned to senate

07/28/05 DELIVERED TO GOVERNOR

08/09/05 VETOED MEMO.58

BILL TEXT:

STATE OF NEW YORK

4855--B
Cal . No. 1397

2005- 2006 Regul ar Sessi ons

| N SENATE

April 18, 2005

Introduced by Sen. DeFRANCISCO -- read tw ce and ordered printed, and
when printed to be conmritted to the Conmittee on Codes -- conmittee
di scharged, bill amended, ordered reprinted as amended and recommitted
to said committee -- reported favorably from said committee and
committed to the Commttee on Rules -- ordered to a third reading,
anended and ordered reprinted, retaining its place in the order of
third reading

AN ACT to anmend the civil practice law and rules, in relation to service
of a subpoena duces tecumupon a hospital or a health care profes-
si onal

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 2306 of the civil practice |aw and rules, subdivi-
sion (a) as anended by chapter 4 of the |laws of 1986, is anended to read
as follows:

§ 2306. Hospital records; medical records of a health care practition-
er; nedical records of departnment or bureau of a municipal corporation
or of the state. (a) Transcript or reproduction. Where a subpoena duces
tecum is served together with a legally sufficient authorization as
ot herwi se provided by |aw, upon a hospital, as defined wunder article
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twenty-eight of the public health Iaw, upon a health care practitioner
| icensed under the education |aw, or upon a department or bureau of a
muni ci pal corporation or of the state, or an officer thereof, requiring
the production of records relating to the condition or treatnent of a
patient, a transcript or a full-sized |egible reproduction, [ee~tified

; . ] shall be produced unl ess
otherwi se ordered by a court. Such records shall be certified as
correct, in the formrequired by rule thirty-one hundred twenty-two-a of
this chapter, by the superintendent or head of the hospital, departnent
or bureau, by the state or nunicipal officer or other state or rmnunici pal

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is old law to be onmitted.
LBD11107-08-5
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1 officer delegated for the purpose, by the health care practitioner or by
2 an enployee charged with the responsibility of maintaining the records.
3 Except as otherw se provided in paragraph one of this subdivision, the
4 records so certified shall be deened to have satisfied the requirenents
5 of subdivision (a) of rule forty-five hundred eighteen of this chapter.
6 Such a subpoena shall be served at |east three days before the tine
7 fixed for the production of the records [ }

8 eouwt—], except in the case of nedical records of a health care practi-
9 tioner such a subpoena shall be served no later than three days before
10 the comencenent of jury selection or the comencenent of the trial, if
11 no jury is selected, unless otherw se ordered by a court.

12 (1) The nedical records of a health care practitioner, otherw se
13 certified as provided by this section, shall not be adm ssible at tria
14 without the appearance of a witness to testify as to their admssibility
15 under subdivision (a) of rule forty-five hundred eighteen of this chap-
16 ter unless such subpoena duces tecum has been served together with
17 legally sufficient authorization as otherwi se provided by |law including
18 that required by the federal health insurance portability and account-
19 ability act of nineteen hundred ninety-six, Pub. L. 104-191, also known
20 as HPAA and wunless a copy of such subpoena, the H PAA-conpliant
21 authorization and any other docunents served on the health care practi-
22 tioner with the subpoena have been served on all parties pursuant to the
23 requirenments of section twenty-three hundred three of this article.

24 (2) Notwithstanding the provisions of subdivision (b) of section twen-
25 ty-three hundred two of this article, nothing in this section shall be
26 deened to require the issuance of a subpoena by a court for the
27 production of an original record of a health care practitioner

28 (b) Delivery to clerk. Were a court has designated a clerk to receive
29 records described in subdivision (a) of this section, delivery may be
30 nmade to himor her at or before the time fixed for their production. The
31 clerk shall give a receipt for the records and notify the person subpoe-
32 naed when they are no | onger required. The records shall be delivered in
33 a sealed envelope indicating the title of the action, the date fixed for
34 production and the name and address of the attorney appearing on the
35 subpoena. They shall be available for inspection pursuant to the rules
36 or order of the court.

37 § 2. This act shall take effect i medi ately.

SPONSORSMEMO:

NEW YORK STATE SENATE
INTRODUCER'SMEMORANDUM IN SUPPORT
submitted in accordance with Senate Rule VI. Sec 1

Bl LL NUMBER: S4855B

SPONSCOR:  DEFRANCI SCO

TITLE OF BILL: An act to anend the civil practice law and rules, in

relation to service of a subpoena duces tecum upon a hospital or a
heal th care professiona

PURPOSE OF BILL: The purpose of this legislation is to pernit health

care practitioners, (e.g. physicians, dentists, physical therapists,
optonetrists etc.) to submt proper certified copies or transcripts of

their

records in response to a Judicial Subpoena Duces Tecum served at

| east three days before the commencenent of trial
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SUMVARY OF PROVI SIONS: Section 1 of the bill provides that where a
subpoena duces tecumis served together with a legally sufficient

aut hori zati on upon a hospital as defined under Article 28 of the Public
Heal th Law or upon a health care practitioner |icensed under the Educa-
tion Law requiring the production of records relating to the condition
or treatment of a patient, a transcript or a full-sized | egible reprod-
uction shall be produced unl ess otherw se ordered by the court. These
records shall be certified as correct pursuant to CPLR rule 3122-a by
the head of the hospital, by the health care practitioner or by an

enpl oyee charged with the responsibility of maintaining the records.
Records so certified are deened to conply with CPLR rul e 4518.

However, the nedical records of a health care practitioner shall not be
admi ssible at trial w thout conpliance with the Federal Health |Insurance
Portability and Accountability Act of 1996, Pub. L. 104-191, comonly
known as HI PPA, unl ess the subpoena, the H PPA authorization and any

ot her docunents are served on all parties. This |egislation does not
require a court to issue a subpoena for the production of an origina
record of a health care practitioner

Section 2 of the bill provides that this act shall take effect inme-
diately.

JUSTI FI CATION: This legislation pernmits health care providers to

submt properly certified copies or transcripts of their records in
response to a Judicial Subpoena Duces Tecum served prior to trial. This
provi si on woul d be equivalent to those already in | aw pertaining to the
subpoena of hospital records. Hospital records when properly certified
are already admissible at trial as a business record without having to
call any witnesses to authenticate the records. Currently it is neces-
sary for a witness to appear at trial and give testinony to authenticate
the records of licensed health care professionals or residential facili-
ties in order to obtain their adm ssion as a business record. The
certification requirements of CPLR rule 3122-a which is incorporated
into this legislation makes this testinony unnecessary. However, conpli-
ance with HHIPPA is required by this legislation and service of the
subpoena duces tecum nust be acconpanied by a legally sufficient author-
i zation.

This legislation will save physicians and other health care practition-
ers time and nmoney and avoi d the inconvenience of providing live testi-
nmony for the sole purpose of authenticating office records which are
kept in the ordinary course of business of the practice. This procedure
shoul d reduce court delays and cost to litigants for procuring the

adm ssibility of theses records. This |egislative proposal would not

change or waive any other evidentiary objection to the adnmissibility of
the hospital or health care provider records.

LEG SLATI VE HI STORY: New Bill, 2005

FI SCAL | MPLI CATI ONS: None.

EFFECTI VE DATE: | nmediately.

VETO MESSAGE:
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VETO MESSAGE - No. 58

TO THE SENATE
| amreturning herewith, w thout ny approval, the follow ng bill
Senate Bill Number 4855-B, entitled:
"AN ACT to amend the civil practice law and rules, in relation to
servi ce of a subpoena duces tecum upon a hospital or a health care
pr of essi onal "

NOT APPROVED

This bill would anend the Civil Practice Law and Rules to provide that
where a subpoena duces tecum demandi ng production of nedical records at

trial is served on a "health care practitioner |icensed under the Educa-
tion Law," such practitioner would be entitled to submt certified
copi es of such records in lieu of having to appear in person to verify
the records. The bill wuld thus conform the |aw governing the
production of medical records in the custody of individual health care
practitioners to the law currently applicable to the production of
medi cal records in the custody of hospitals or State or municipal agen-

cies, with two exceptions. First, under current law, such a subpoena
must be served at |east three days before the time fixed for production
of records. This bill would provide that a subpoena for the records of a

health care practitioner nust be served at |east three days before the
conmmencenent of jury selection or, if no jury is to be selected, the
conmmencenent of trial, unless otherwi se ordered by a court. Second, in
t he event the subpoena is not acconpanied by witten authorization from
the subject of the records that is consistent with applicable federa

privacy laws, current |aw provides that the subpoena may be ignored by
the hospital or governnental agency. This bill would provide that the
failure to include such an authorization or the failure to serve the
subpoena and authorization wupon all parties would require the health
care practitioner to appear in person with the requested records. The
bill would also provide that a subpoena issued by a court would not be
required in order to obtain original records froma health care practi-
tioner. The bill would take effect imedi ately.

VWiile | agree with the sponsors and supporters of this bill that the
| aw governing the production of nedical records would benefit from
i nprovenent and greater uniformty, | am constrained to di sapprove this
bill based on the objections and concerns raised by affected parties.
First, the Medical Society of the State of New York, whose nenbers are
among the intended beneficiaries of the bill, is concerned that the bil
fails to place health care practitioners on equal footing with hospitals
and agencies in cases where the subpoena fails to include proper nedica
aut hori zation. As noted previously, current law pernits a hospital or
governmental entity to ignore such a subpoena, while this bill requires
health care practitioners to respond in person in such cases. The
Medi cal Society also questions the rationale for the provision in the
bill stating that a court-issued subpoena is not required in order to
obtain original records froma health care practitioner - a provision
that the Medical Society believes will dimnish substantially the bene-
fits of this legislation to health care practitioners.

In addition, the Commttee on Civil Practice Law and Rul es of the New
York State Bar Association, which supports the legislation, identifies
two concerns in connection with the use of the term"health care practi -
tioner licensed under the education law' in the bill. The use of this
term could be read to exclude occupations identified in the Education
Law as "registered" rather than "licensed," such as physical assistants,
speci al i st assistants, and physical therapist assistants. It could also
be read to exclude practitioners licensed in other jurisdictions. The
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St at e Education Departnent al so suggests that these provisions be clari-
fied to avoid litigation.

Finally, the Healthcare Association of New York State ("HANYS') notes
that, in general, the |laws governing production of nedical records are
confusing and inconsistent. For this reason, HANYS, the Medical Society
and the Association of Health Information Qutsourcing Services all
believe that the issues raised by this bill would be nore appropriately
addressed as part of a conprehensive package of refornms relating to the
producti on of medical records.

Based upon the foregoing, | am conpelled to disapprove this bill.
However, | am directing ny staff to work with the sponsors and ot her
interested parties to devel op nore conprehensive |legislation that neets
the objections of the interested parties and establishes a conprehen-

sive, fair and efficient systemfor accessing nedical records in liti-
gati on.
The bill is disapproved. (signed) GEORGE E. PATAKI
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