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| N SENATE

April 25, 2006

Introduced by Sen. DeFRANCISCO -- read tw ce and ordered printed, and
when printed to be conmitted to the Cormittee on Codes

AN ACT to anend the civil practice law and rules, in relation to creat-
ing a notice in lieu of trial subpoena

The People of the State of New York, represented in Senate and Assem
bly, do enact as follows:

Section 1. The civil practice |aw and rules is anmended by adding a new
section 2305-a to read as foll ows:

8 2305-a. Notice in lieu of trial subpoena. (a) Upon the trial of an
action, the trial testinony of a party, other than a party whose attend-
ance can be conpelled only by an order or subpoena issued by a judge,
may be conpelled by a notice in lieu of subpoena served upon the party's
attorney of record demanding that the attorney produce the client at
trial, provided that the party nmaintains an actual place of business,
dwel i ng place or usual place of abode within the geographical limts of
the court's subpoena power, or has designated an agent for service
pursuant to rule three hundred eighteen of this chapter within such
geographical limts. The notice may require production at trial of
books, papers, docunents or other things specifically designated there-
in, except those books, papers, docunents and things the production of
which would otherwise require an order or subpoena issued by a judge
The notice shall be served in accordance with subdivision (b) of rule
twenty-one hundred three of this chapter, at |east twenty days before
the date of trial. If the party whose attendance is the subject of such
notice is not a natural person, the testinpbny of a particular officer
director, nmenber or enployee of such party may be conpelled by |ike
notice stating the identity, description or title of such individual
provi ded, however, that the producing party nmay, by notice served on al
parties no later than ten days before the date of trial, designate a
substitute witness, stating the identity, description or title of such
i ndi vi dual . A party whose attendance and production of things at tria
is compelled by notice pursuant to this section shall not be entitled to
the traveling expenses and witness fees set forth in subdivision (a) of
section twenty-three hundred three of this article.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old law to be omtted.
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1 (b) An application to quash, fix conditions or nodify a notice in lieu

2 of subpoena or an application to quash a notice designating a substitute

3 wtness shall be nmade pronptly.

4 (c) Upon the failure of a party to conply with a notice in |lieu of

5 subpoena, the court may, as it deens appropriate, issue an order

6 ing the relief set forth in section thirty-one hundred twenty-six

7 this chapter, or adjourn the trial and i npose costs attendant thereto

8 upon the disobedi ent party.

9 § 2. This act shall take effect on the first of Septenber

10 succeeding the date on which it shall have becone a | aw
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TITLE OF BILL:

An act to anmend the civil practice law and rules, in relation to creat-
ing a notice in lieu of trial subpoena

PURPCSE

This bill creates a new procedure to conpel a litigant represented by
counsel and who is otherw se subject to the court's subpoena power to
attend trial; and bring designated documents, books, papers or other
things as may be identified by a notice in Iieu of subpoena served upon
the party's attorney of record and wi thout the need for the adverse
party to serve a trial subpoena.

SUMVARY OF PROVI S| ONS:

This bill provides that upon the trial of an action, the trial testinony
of a party, other than a party whose attendance can be conpelled only by
an order of subpoena issued by a judge, may be conpelled by a notice in
lieu of subpoena served upon the party's attorney of record. The notice
may denmand that the attorney produce the client at the tine of trial and
it may require the production of books, records, papers, docunents or
things. It nust be served at |least twenty days prior to trial. A notion
to quash nay be pronptly brought. Upon the failure of a party to conply
with a notice in |lieu of subpoena the Court may issue appropriate relief
or adjourn the trial and inpose costs as may be appropriate.

EXI STI NG LAW

Cvil Practice Law and Rul es Section 2305(a) provides that a subpoena
may provi de that the person subpoenaed shall appear on the date stated
and give testinmony. CPLR Section 2305 (b) provides that a subpoena duces
tecumnmay be joined with a trial subpoena and a person may conply by
havi ng the requi site books, documents or things produced by a person
able to identify themand testify respecting their origin, purpose and
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cust ody.

JUSTI FI CATI ON:

Thi s proposal would create a new nechani sm by which a litigant who is
represented by counsel and who is otherw se subject to the court's
subpoena power can be conpelled by nere notice to the litigant's attor-
ney to attend the trial and to bring desi gnated books, papers or things
wi t hout the need for the adverse party to serve a trial subpoena. There
is one exception, however, in that a notice in |lieu of subpoena cannot
be used to conpel the attendance of a party or the production of those
things that woul d otherwi se require a court order or subpoena issued by
a judge ( e.g. attendance of a prisoner, original patient records kept
by a hospital or a municipal or state agency, or other books, papers and
thi ngs of a municipal or state agency etc.).

The notice in |ieu of subpoena woul d save the tine, expense and uncer-
tainty of serving a trial subpoena upon an adverse party while sparing
the surprise, enbarrassnment and disconfort often suffered by recipients
of subpoenas who receive the unexpected and often unwel cone visit of a
process server at their home or workplace on the eve of trial. Under
this proposal, a nere notice to the attorney for the party/w tness woul d
suffice to conmpel trial attendance and production of documnents.

Thi s new proposal woul d have ot her advantages as well. As with exam na-
tions before trial under CPLR 3106(d), if the patty is not a natura
person, the trial testinony of a particular officer, director, nenber or
enpl oyee of such party nay be conpelled by notice, subject to the right
of the party receiving the notice to designate a substitute tria
witness. If the seeking party is not satisfied with the designated
substitute witness, two options are avail able: the seeking party can
resort to the use of a conventional trial subpoena, or an application
can be nade to quash the notice of substitute w tness.

Under the proposed rule a party, who at the time of trial is not subject
to service of a subpoena, would not be subject to a notice in |ieu of
subpoena. An attorney in receipt of a notice in |ieu of subpoena who has
reasonabl e grounds to believe that his or her client is not subject to
such notice because the client, for exanple, no |onger maintains an
actual place of business in the jurisdiction nust pronptly nake an
application to quash. Parties burdened by a notice in |lieu of subpoena
may al so nmove to fix conditions or nodify the notice. In keeping with
the intent to enmploy the notice in |lieu of subpoena as a cost saving
device, and recognizing that in the vast najority of cases parties do
attend their own trials, the newrule nmakes it clear that parties who
are conpelled to attend their own trials are not entitled to trave
expenses or daily attendance fees.

Di sobedi ence of a notice in |lieu of subpoena would subject the disobedi-
ent parties to certain penalties or a postponenent of the trial.

LEG SLATI VE HI STORY

2006: New bill.

FI SCAL | VPLI CATI ONS:

None.

LOCAL FI SCAL | MPLI CATI ONS:

None.
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EFFECTI VE DATE:

| mredi ately
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