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THISBILL ISDISAPPROVED

This bill would amend the Civil Rights Law to dlow a spouse, parent or child of a
decedent to bring a cause of action for a declaratory judgment for libe or dander of a
decedent occurring after, but within five years of, the decedent's death.  The bill would
adso amend CPLR 215 to require that any such action be commenced within one year of
the defamatory dtatement. This latter portion of the bill is consgent with the one-year
datute of limitations for other defamation clams.

Initidly, we note that, as currently drafted, a conflict exists between the sponsoring
memorandum and the proposed hill.  The sponsoring memorandum suggests that the
commencement of the action is conditioned upon the failure of the tortfeasor to retract the
defamatory dtatement after written request and “[i]f a retraction is issued, the right to a
cause of action shdl cease” While the hill language requires the plantiff to request a
refraction and to date in generd terms the objections to the danderous or libelous
datement, there is no language providing for the extinguishment of the clam in the event
that a retraction is issued. The absence of such provison would doubtless be the subject
of unintended litigation.
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The hill dso contans an evidentiary amendment to the Civil Rights Law, making
tape recordings with the deceased admissble "subject to dl other the evidentiary
dandards”  Presumably, this would incude CPLR Article 45's evidentiary sandards
(and, in paticular, the "Dead Man's Statute,” CPLR 4519). Further clarity to the bill's
evidentiary component and, especidly, that component's interplay with CPLR 4519, is
required.

Lastly, condderable doubt exiss as to the wisdom of creating a heretofore
norrexisent cause of action in favor of the decedent's next-of-kin which the next-of-kin
of the living do not now enjoy, even though reputationd harm to the defamed person and
the consequent effects on the next-of-kin may be indisinguishable.  Under current law, a
decedent is not cagpable of being harmed by an offense to his reputation. Therefore, as a
cause of action does not exist in favor of the decedent's edtate, according the right to the
next-of-kin is misguided.

For the foregoing reasons, this bill is DI SAPPROVED.
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