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THISBILL ISDISAPPROVED

Thishill would expand CPLR 3017(c) so asto forbid arequest for agpecific dollar amount
of damages in the prayer for rdief in any negligence action. In its present form, CPLR 3017(c)
provides that a pleading in a medica or dental mapractice action, or in an action againg a
municipd corporation, thereshal beaprayer for generd rdief but the pleading "shal not state the
amount of damages to which the pleader deems himsdf entitled.” S. 295 would add the words
"negligence action" so that the statute would now read, "[ijn an action for medica or dentd
mal practice, negligence action or in an action against amunicipa corporation

As origindly enacted in 1976, CPLR 3017(c) applied only to medica and denta
mal practice actions. The statute wasintended to protect physi cians from sensationa news reports
that a they had been sued for millions of dollars, when in fact the daim might be worth only afew
thousand dollars, or devoid of merit atogether. Braun v. Ahmed, 127 A.D.2d 418,515N.Y.S.2d
473, 479 (2 Dep't 1987.) 1n 1980, CPLR 3017(c) was amended to apply to actions against
municipditiesaswell. Therationale was again to prevent " sensationdism’ and publicity abusesto
which ad damnum clauses are subject.” Id.

The Third Department has interpreted CPLR 3017(c) as precluding an attorney from
suggesting a specific dollar award in the summation as well as the complaint in a medical
mal practice action, Bechard v. Eisinger, 105A.D.2d 939, 481 N.Y.S.2d 906, 908-09 (3d Dep't
1984), while the First and Second Departments have held that the statute applies only to the
pleadings themsalves, and does not prevent counsel from suggesting an appropriate award at
summation. Garciav. City of New York, 173 A.D.2d 175, 569 N.Y.S.2d 27 (1st Dep't 1991);
Braunv. Ahmed, 127 A.D.2d 418,515N.Y.S.2d 473, 479-81 (2nd Dep't 1987.) The proposed



bill would not resolve this disagreement, but would Smply extend the present wording of CPLR
3017(c) to adl negligence actions.

The sponsor’s memo to S. 295 states that CPLR 3017(c)

[W]as enacted in an attempt to reduce many of the abuses of the
medica malpractice system, such as excessive damage awards.
Because plantiffs frequently made emotiona and unredidtic
demands in their complaints, juries and courts frequently entered
excessve avards.

A smilar problem exists today regarding negligence actions. This
hill, by extending the restriction on stating aspecific damagefigure
inthe pleadingsto al negligence actions, would help dleviate this
problem.

S. 295 would not solve the problem to whichit is addressed, but would create a number
of new ones. If as the memo suggests the hill is intended to prevent plaintiffs from making
exaggerated clams for inchoate categories of damages such a pain and suffering, see Braun v.
Ahmed, 127 A.D.2d 418, 515N.Y.S.2d 473, 476-77, it isboth too broad and too narrow. The
bill istoo broad because it would gpply not just to persond injury actions, but to al negligence
actions, including those seeking specific, quantifiable damages for injuries such as the destruction
of achatte or thelossof anegotiableinsrument. "Emotiona and unredistic demands' have hardly
been aproblem in actions of this description. The bill istoo narrow because it would not apply to
clamsfor pain and suffering founded in theories other than negligence, e.g., adrict ligbility action
for an eevation-related hazard under Labor Law 8240, or a clam for injury from a defective
product grounded in grict liability or breach of warranty. In persond injury claims not founded in
negligence, plaintiffs could continue to make exorbitant demands bearing no relationto theinjuries
they had suffered.

Moreover, at least inthe First and Second Departments plaintiffs could continueto request
gpecific dollar amounts in their summations if not in their complaints, so that "excessve awards’
would not be curbed. It might be argued that the memo to S. 295 is an endorsement of the Third
Department gpproach, whereby a specific damage figure cannot be mentioned either in the
complaint or in the summation; but such intention cannot be gleaned from the language of the
amendment itsdlf.

Evenmore problemeatic would be complaints pleading multipletheoriesfor the sameinjury,
such as acomplaint for lega mal practice setting forth causes of action sounding in both negligence
and breach of contract. See CPLR 214(6). Would such acomplaint qualify asa"negligenceaction”
for the purpose of S. 295? Would the plaintiff be able to include a request for a specific dollar
amount under the contract claim, but not under the negligence claim, even thoughidentical damages
are sought under both theories? Would counsd be permitted to mention such amount at summeation
withrespect to either claim? S. 295 leavesthe courts to wrestle with these and other questionsthat
the satute itself should resolve.



Elimination of the dollar amount in the ad damnum clause in al negligence actions would
aso result in unintended, unnecessary complications to pretria proceedings. A plantiff in a
negligence action could no longer obtain a default judgment upon the verified complaint itsef,
pursuant to CPLR 3215(f), even where the action was for a"sum certain” within the meaning of
CPLR 3215(a), because the complaint could no longer mention the amount due. In an action for
property damage, for instance, the plaintiff might have an invoice showing the precise cost of
replacement or repair, but she could not plead that amount in her complaint. Upon default, al such
damages would have to be proven by separate affidavit or at inquest.

Conversdly, a defendant deciding whether to enter an gppearance in a negligence action
could no longer assessitsexposurein the event of default based upon the amount demanded in the
complaint, because there would be no amount demanded in the complaint. The defendant would
have no way of knowing whether the plaintiff intended to take judgment for $1,000 or for
$1,000,000 if the defendant defaulted.

Where a negligence action was removed to federa court on the grounds of diversity of
citizenship pursuant to 28 U.S.C. 81441, thefedera court could no longer determinefromtheface
of the complaint whether the $75,000 amount in controversy requirement had been satisfied, but
would now have to make "an independent appraisal of the monetary vaue of the cdam.” Asa
leading commentator has noted, "[d]ifficult problems are caused for the federa courts and for
litigants by the practice in afew states in which no demand for a specific sum is required.” C.A.
Wright, Law of Federal Courts 840, at 245 (5" ed. 1994.)

In summary, thereis no principled reason for tresting ad damnum dausesin negligence
actions differently from those in al other actions. S. 295 would increase, not reduce, the cog,
complexity and delay of litigation, and would create more problems than it would solve.

For the foregoing reasons, S. 295 is DISAPPROVED.
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