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THISBILL ISDISAPPROVED

This proposd would establish atime limit on the bringing of an impleader
complaint (utilizing third- party practice) of no later than ninety days after the completion
of the examinations before trid of the partiesin the origind action, unless such impleader
is consented to by the parties or, upon written gpplication, the court orders an extension
of time. The Committee opposes this legidation because the courts are currently
empowered to ded with dilatory third- party practice and because litigation would
proliferate on the question of whether “late’ third-party practice should be alowed for
“good cause.”

Under CPLR 81007, “a defendant may proceed againgt a person not a party who
isor may beliable to that defendant for al or part of the plaintiff’s claim againg that
defendant . ...” Third-party practiceis useful because it enables dl parties concerned
with the action to present their cases before asingle trier of fact and offersthe
opportunity to have one judgment cover dl the issues arising from the events that gave
riseto the origind action. It thereby avoids multiple suits and reduces the prospect of
inconsstent verdicts.

Opinions expressed are those of the Committee preparing this report and do not represent those of the New Y ork State Bar
Association unless and until they have been adopted by its House of Delegates or Executive Committee.



The sponsor’ s supporting memorandum gtates that a time limitation on third-party
practice is needed because some defendants implead third-parties “on the eve of trid.” In
many ingtances, thisis perceived as a ddaying tactic or, to be charitable, an act of
indifference to the needs of the other parties and the court to dispose of actionin atimely
manner.

The proposa imposes a blanket prohibition to impleader 90 days after the
completion of depositions, unless the impleading party obtains the consent of the origina
parties or, upon written application, “the court, in its discretion, extends such time for
good cause” However, the completion of depositions by the parties often does not mark
the end of the discovery within an action. Discovery initiated as aresult of information
disclosed in the depositions may reved the need to commence third party practice at
some later time.

Although the measure provides the court with the power to extend the time for
“good cause,” one can anticipate a proliferation of motion practice on this point alone.
Further, if the proposed third-party plaintiff does not obtain an extenson of the time on
consent or by court order alowing the “late’ impleader, theimpleading party will
necessarily have to start an independent action. This may, in turn, spawn additiona
lawsuits and third-party claims by the proposed “third- party defendant” who wishes to
seek relief agang the origing plaintiff(s) or other defendants. This multiplicity of suits
is exactly what third-party practice avoids when it is unrestricted.

Currently, the courts are empowered to judge whether a dilatory impleader poses
undue complications for the plaintiff and the other parties. CPLR 1010 authorizes
dismissa or separate tria of the impleader clam, and it further permits the court to make
“such other order as may be just,” such as severance, consolidation, joint trid, etc.” The
rule requires the court to consder “whether the controversy between the third-party
plantiff and the third- party defendant will unduly delay the determination of the main
action or prgudice the subgtantid rights of any party.” See Segd, New York Practice,
8161, p. 260 (1999). If the benefits of the third-party practice are outweighed by the
negative effect occasoned by delay or some other prgjudice, the court may take
appropriate action.

Therefore, the Committee believes that the proposal is not gppropriate in light of
the benefits of third-party practice in its present form and in further consideration of the
courts power to temper the prejudicid exercise of third- party practice in the interests of
judicid economy and fairnessto dl litigants.

For the foregoing reasons, this bill is DI SAPPROVED.
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