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THISBILL ISAPPROVED

This bill would amend CPLR 206 by adding a new subdivison (e) which would
toll the datute of limitations on chdlenges to the vadidity of antenuptid and postnuptia
agreements until the marital rdationship has collgpsed or ended. It provides that the time
within which such a causes of action must be commenced shdl be computed from the
following, whichever occurs firs: 1) the time the parties no longer reside together, 2) the
time an action for divorce or separation is commenced or 3) the death of one of the
parties. The act would take effect immediately and would apply to actions pending on or
after the effective date of the act.

Currently, there is a split between the Second and First Departments as to whether
a dam chdlenging the vdidity of an antenuptid agreement is tolled during marriage. In
Pacchiana v. Pacchiana, 94 A.D.2d 721, 462 N.Y.S.2d 256 (2nd Dep't, 1983), the Second
Depatment hed that since an antenuptid agreement is a contract, normd rules for
determining when a cause of action accrues gpplies. The action must be brought within
gx years of execution. This has been consgently followed in that department. See, eg.,
Anonymous v. Anonymous, 233 A.D.2d 350, 650 N.Y.S.2d 589 (2" Dep't 1996);
Freman v. Freaman - Misc.2d -, 680 N.Y.S.2d 797 (Sup. Ct, Nassau Co., 1998)
(Freéiman, however, held tha chalenges to the conscionability of maintenance established
by an agreement istolled during marriage pursuant to D.R.L. 8236(B)(3)).

Opinions expressed are those of the Committee preparing this report and do not represent those of the New Y ork State Bar
Association unless and until they have been adopted by its House of Delegates or Executive Committee.



The Firgt Department, in dedling with arequest for a condructive trust over
martid assets, which aso hasasix year satute of limitations, held that requiring a spouse
to bring an affirmative action to preserve clams during marriage "fliesin the face of
logic and would be againgt public policy.” It "would criticaly undermine the underlying
purpose of the equitable digtribution statute and the vitdity of marriage generdly.” Zuch
v. Zuch, 117 A.D.2d 397, 404-05, 503 N.Y.S.2d 343, 349. Thecourt in Lieberman v.
Liberman, 154 Misc.2d 749, 587 N.Y.S.2d 107 (Sup.Ct., 1992) followed this reasoning to
alogicd concluson in holding that the statute of limitations on challenges to prenuptia
agreements are tolled while the maritd relationship Hill exigts.

The reasoning in the Firg Department is the most consstent with red life and the
dates policy of encouraging marriage. It would be unjust to require a spouse, in an
agoparently happy marriage, to bring a preemptive lawsuit during the marriage just to
preserve her rights.  If the spouse is not working, it is impractical to expect her to obtain
the money to make the chdlenge without having to demand attorney's fees from the other
goouse.  If anything is designed to bresk up a marriage, this would be it. The law dso
goplies to the much rarer postnuptid agreemernts. The reasons to toll the Statute of
limitations for antenuptid agreementsis dso gpplicable to those agreements.

A verson of this bill has dready been adopted by a mgority of the states and by
the Uniform Premaritad Agreement Act. It would not only make the law congstent
throughout the state but would aso prevent the premature breakup of marriages.

For the foregoing reasons, thishill is APPROVED.

Person Who Prepared The Report: Kim Steven Juhase, Esg.

Chair of the Committeer Steven M. Critdlli, Esq.



